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ABSTRACT 

Home recording technologies allow today's consumer to 
make near-perfect copies of recorded music, television shows, movies, 
and other copyrighted works for private use at home. With the advance 
of digital recording equipment, consumers wi.ll l3e able to reproduce 
these copyrighted works with even greater accuracy. This is an issue 
cf great concern for copyright owners, who claim that home copying is 
detrimental to t^ieir sales. This report presents an examination of 
home recording technologies and their relationship to the legeil 
status of home copying, a comparison of the economic effects that 
home audiotaping may have on the recording industry with the effects 
that restricting home taping might have on consumers, a discussion of 
legal action that Congress or the industry may initiate, and the 
results of a national survey of home taping and copying behavior. The 
report is divided into seven chapters: (1) Summary, Issues, and 
Options; (2) Technological Change and Home Copying; (3) Legctl Aspects 
of Copyright and Home Copying; (4) An Overview of the U.S. Record 
Industry; (5) Copyright Royalties for Music and Sound Recording; (6) 
The OTA (Office of Technology Assessment) Survey; and (7) Economic 
Perspectives on Home Copying. Appendixes contain a description of the 
survey development and review, a copy of the survey questionnaire, 
OTA survey tables, and a Ixst of contractor reports related to the 
study. (MAB) 
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Foreword 



Today's consumer electronics allow the average citizen to make very good 
copies of recorded music, television shows, movies, and other copyrighted works 
for private use at home. Soon, as digital recording equipment comes into wide- 
spread use, homemade copies will not just be very good— they can be perfect 
reproductions of the originals. Home copying is becoming much more common; 
for instance, the proportion of people who make home audiotapes has doubled 
in the last 10 years. Copyright owners are concerned, and claim that home copy- 
ing displaces sales and undermines the economic viability of their industries. They 
fear that the ability to make perfect copies will increase home copying even more. 

This report first examines home recording technologies. Then— focnsing 
primarily on audiotaping— we examine the ambiguous legal status of home copy- 
ing. Oiu" report considers the economic effects that home audiotaping may have 
on the recording industry, contrasted to the effects that restricting home taping 
might have on consumers. Finally, we identify a range of actions that either Con- 
gress or the industry might pursue. 

Included in our report are the results of a national survey of home taping and 
copying behavior conducted for OTA in the autunm of 1988. In this survey, 1,500 
members of the public responded to a range of questions about their own audio- 
and video-taping behaviors and their attitudes toward various policy approaches 
related to home taping. The Subcommittee on Courts, Intellectual Property and 
the Administration of Justice of the House Conamittee on the Judiciary and the 
Subcommittee on Patents, Copyrights and Trademarks of the Senate Committee 
on the Judiciary initially requested the report. This request was joined by the 
Ranking Mincnty of the House Conmiittee on the Judiciary. Interest in the study 
was also expressed in a letter from the Chairman of the House Conmiittee on Ener- 
gy and Commerce and the Chairman of the Subconunittee on Commerce, Con- 
sumer Protection and Competitiveness of the House Committee on Energy and 
Commerce. 

OTA appreciates the participation of the advisory panel, survey working group, 
Federal agency officials, and interested citizens without whose help this report 
would not have been possible. The report itself, however, is the sole responsibili- 
ty of OTA, not of those who so ably assisted us in the assessment and its critical 
review, or of the congressional committees who requested or endorsed the under- 
taking of the study. 
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Chapter 1 

Summary^ Issues and Options 



SUMMARY 

Reasons for Concern 

A 1988 OTA survey found that 4 in 10 of a 
nationally representative samnle of Ameri- 
cans over the age of ten had taped recorded 
music in the past year. The survey results 
showed that Americans tape-record individ- 
ual musical pieces over 1 billion times per 
year. Much of this home audiotaping was for 
the purpose of copying music from records or 
compact discs to audiocassettes to be played 
in the car or in portable cassette players. OTA 
found that the public -those who had taped 
and those who had not -believe it is accept- 
able to copy recorded miisic for one's own use 
or to give to a friend as long as the copies are 
not sold. 

But copyri^t owners of music and sound 
recordings^ consider home audiotaping to be a 
problem. They believe that taping cuts into 
sales of prerecorded music and reduces roy- 
alty payments to songwriters, music publish- 
ers, and performing artists. Recent advances 
in audio-recording technology have made it 
easier to make hi^-quality home copies. 

In 1986, Japanese and European manufac- 
turers announced their intention to market 
consumer-model digital audiotape (DAT) re- 
corders in the United States. DAT technology 
represents a significant advance over conven- 
tional, analog tape recorders. The sound qual- 
ity of DAT recordings is superior, and DAT re- 
corders can produce copy after copy with 
virtually no degradation in fidelity. The de- 



bate concerning DAT and its impact on home 
copying is one of a growing ntmiber of copy- 
right issues identified in a 1986 OTA report on 
intellectual property.^ 

Since enactment of the Copyright Act of 
1976, over 400 bills have been introduced in 
Congress to change the copyri^t law; many 
of these attempted to deal with a growing 
range of copyright issues related to technol- 
ogy. For example, computer software, semi- 
conductor chips, privately owned satellite 
dishes, online databases, and audio- and 
video-cassette recorders, have all prompted a 
variety of proposals to deal with what copy- 
ri^t proprietors perceive as not only piracy of 
their intellectual property but an undermin- 
ing of their economic viability. 

Digital representations of music, video, and 
other types of information and entertainment 
for home use cause copyright owners the most 
concern (see ch. 2). Although some current 
consumer-model analog audiotape recorders 
can produce very high-quality copies (espe- 
cially from compact discs), the quality of suc- 
cessive generations of copies degrades rather 
quickly. But digital recorders, such as DAT 
equipment or the forthcoming erasable/recor- 
dable compact disc technology, enable the 
public to make successive generations of vir- 
tually perfect copies. 

Music in digital form can be easily edited 
and manipulated, and the music can be copied 
and stored on a number of different media — 
tape, computer disk, compact disc, etc. Spe- 
cial, error-correction circuitry can make 
physical imperfectior'S in the recording, like 



'A royalty is a paymtnt made to a copyright holder or performer for the use of his property. Copyright in the musical composition i s 
usually held by the songwriters/composer and music publishc Rccordingcompanies pay " mechanical" royalties to copyright owners 
of musical compositions based on the number of recordings sold. Copyright in the sound recording is usually held bj- the recording 
company. Rccordingcompanies earn revenues from thesaleofarecordingand pay recording artists their royalties from these reve- 
nues (see ch. 5 for a discussion of royalties for music and sound recordings). 

nJ.S. Congr^ OfTice of Technology Assessment, Intellectual Property Rights man Age of Electronics and Information, OTA- 
Crr-302 (Melbourne, FL: Kreiger Publishing Co.. April 1986). 
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Anaioo Information can be coded as a seri^ 



dust or scratches^ imperceptible during play- 
back Digital representations offer advantages 
to consumers, but many copyri^t holders are 
concerned that convenient^ consumer-model 
digital recorders will greatly encourage home 
copying, and many recording companies, 
songwriters, and mtisic publishers fear that 
digital audio copying will greatly reduce sales 
and rojralties. 

The primary focus of this study is home 
audiotaping. In it, we examine the nature and 



extent of home audiotaping and consider the 
impacts it may have on recording-iiKlustiy 
revenues, contrasted with consumer impacts 
should home copying be restricted* We also 
briefly examine current home videotaping 
practices. This report looks b^ond near-term 
potential impacts of DAT to an intellectual 
property conc^t called private use, of which 
home copying is one kind,^ and to technologi- 
cal trends that will become the ba Is for fu- 
ture debates over personal use of copyrighted 
material. 



^Mjnpte of private use include "Ume-shifting^ videotaping from television, copying a maffoine article, or making home 
audjoupesfromlw^^ 

1^ dismawonofhomecopaang and other private uses; see also ibid., pp. ld3.M^^^ ^ ^ «.aiur« 
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Contested Issues 

Legal Status of Home Copying 

Goals of Copyright- American copyright is 
sanctioned by the Constitution as a fonr of 
protection for authors against unauthorized 
copying of "original works of authorship."^ 
The copyri^t proprietor is given the exclu- 
sive right to use and to authorize various uses 
of the copyrighted work: reproduction, "de- 
rivative use/' distribution, performance, and 
display. Violation of any of the copjnright own- 
er's rights may result in an infringement-of- 
copyright action. The copjnright owner's 
rights in the work are neither absolute nor un- 
limited in scope, however. For instance, the 
duration of copyright is limited (e.g., the life 
of the author plus an additional 50 years, or 75 
years for a work "made for hire"). 

Cop)rright was developed for the promotion 
of intellectual pursuits and public knowledge, 
primarily for the benefit of the public at 
large.s Benefits accrue to the public from the 
creativity of authors, and the limited monop- 
oly granted authors is a stimulant to ensure 
that creativity. Without a public benefit aris- 
ing from the copyright system, the grant of a 
monopoly would not be justifiable. Thus, there 
is a balance between the rights of cop)rright 
proprietors and the rights of the public. Argu- 
ments that equate copyright with royalty in- 
come run counter to this concept and appear 



to be inconsistent with the intent of the 
Framers of the Constitution. 

Legal Status of Home Copying as Private 

Use— In this report, OTA defines "home copy- 
ing" (of copyrighted materials) as an essen- 
tially private, noncommercial activity, so that 
"home copies" includes copies shared with or 
given to friends, but not homemade copies that 
are bought or sold. This definition is consis- 
tent with the definition of private use in the 
1986 OTA report on intellectual property 

Thus, home copies are used privately within 
the household (including personal vehicles) 
and are not used for implicit or explicit com- 
mercial purposes. Admission is not charged 
and users are a household and its normal cir- 
cle of friends, rather than the public. "Home- 
made" copies that were subsequently used for 
commercial purposes or public performances 
would not be considered home copies. This 
definition appears to be t.^ line with public 
opinion. Private use is sometimes referred to 
colloquially as "personal use," "private copy- 
ing," or "home use." In this report, OTA uses 
"home copying" to refer to one form of private 
use. 

The problem of private use arises because 
its legal status is ambiguous. Current legisla- 
tion and case law offer meager guidance as to 
whether copyright proprietors' rights extend 
over private use J While language in the House 
Report^ accompanying the 1971 Sound Re- 
cordings Amendment to the (former) copy- 
right law made it clear that Congress intended 



*17U.S.C., sees. 102, c/ seq. (1982) 

*A fundamental goal of copyright is to promote the public interest and knowledge - the "Progress of Science and the useful Arts " 
(U,S, Constitution, Art. I, sec. 8, cl. 8.) A directly related objective js the promotion and the dissemination of knowledge to the public. 

''The 1986 OTA report deflnedpnva/c use as "the unauthorized, uncompensated, noncommercial, and noncompetitive use of a copy- 
righted work by an individual who is a purchaser or user of that work " Here "use" includes copying and "unauthorized" does not 
necessarily mean "illegal" -itmeans "without consent." "Noncompetitive" means that thi fruits of private use are not sold commer- 
cially (OTA.CIT-302, cp. cit, footnote 2, p. 194 ) 

^Although U. S. courts have been called on to resolve some aspects of home use of videocassette recorders^ these decisions have been 
relatively narrow in scope and have applied the fair-use doctrine, absent other statutory guidance OTA considers that in light of its 
ambiguous legal status, applying the fair-use doctrine to private use is premature ,see the section on fair use that follows). 

•U.S. Congress, House Committee on the Judiciary, Sound Recordings: Report Accompanying S. 646, Serial No. 92-487, September 
1971, p. 7. 
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to permit home audiotaping for private use, 
the absence of such language in the 1976 law® 
allows alternate opinions about congressional 
intent (see ch. 3). The Recording Industry As- 
sociation of America, Inc. (RIAA), for in- 
stance, considers that the 1971 amendment 
was made irrelevant by the "general over- 
haxxl" in the Copyright Act of 1976 The Elec- 
tronic Industries Association (EIA), on the 
other hand, considers that the 1976 legisla- 
tion did nothing to negate "the principle that 
home taping from broadcasts or prerecorded 
materials was not an infringement [of copy- 
right]."ii 

Fair Use and Home Copying— Some uses of 
copyrighted works, such as certain copying for 
the purposes of criticism, news reporting, re- 
search, teaching, or scholarship, are "fair 
uses," not copyright infringements. Fair use is 
a defense to a claim of copyright infringement 
that is codified in the 1976 Copyright Act and 
interpreted by the courts. Courts determine 
whether an instance of copying is "fair use" by 
takinginto account the purpose and character 
of the copying, the amount and extent of the 
work copied, the nature of the original work, 
and the effect of the copying on the potential 
market for or value of the work.^^ Many con- 
sider the doctrine of fair use to be the ^^safety 
valve" of copyright law and sufficiently adapt- 
able to deal with home copying and other con- 
sequences of technological change. 

Even though the EIA (for example) main- 
tains that the current legality of home copying 



does not depend on the doctrine of fair use, it 
considers the concept of fair use as adequate 
to deal with home cop. ing, so that additional 
legislation making its legal status more ex- 
plicit is not needed. ^3 The recording industry, 
on the other hand, considers that home copy- 
ing is an infringement under the current law 
and that, in the face of "massive sales dis- 
placement and loss of revenues,'' legislation 
for additional enforcement is needed to make 
copjoight protection "more than an empty 
right."^* 

General application of the fair-use doctrine 
to home copying may be premature because 
home copying is a private use and the legal 
status of private use is ambiguous. 

Absent other statutory guidance, however, 
fair use has been applied to legal cases involv- 
ing home copying. American courts have ex- 
amined home copying with videocassette re- 
corders (VCRs). In 1984, after a series of 
conflicting lower court judgments, the Su- 
preme Court determined that under certain 
circumstances, the taping of a video work in 
its entirety for watching later would be allow- 
able under the doctrine of fair use. The scope 
of the Supreme Court's holding was expressly 
limited to home video recording of over-the- 
air, commercial broadcasting for time-shift- 
ing purposes. The holding did not address the 
taping of cable or pay television, or the issue of 
"library building" of recorded programs.^s 



S. Congress, House Committee on the Judiciary, Report Accompanying S.22, Serial No. 94-1476, September 1976. 

'<>H. Rosen, RIAA, letter to J. Winston, OTA, May 2, 1989 (enclosure with comments on dreSi ch 5, p. 2). RIAA's membership in- 
cludes the m£Uor U.S. recording companies. 

"GaryJ Shapiro. EIA, letter to D.Weimerc/o OTA with comments on draRch. 5, Apr 28, 1989,p 3. EIA's membership includes 
consumer-electronics and blank-tape manufacturers. 

'Criteria to be considered (by the courts) in determining vhether a claimed infringement is actually a "fair use" are given in Sec. 
107 of the Copyright Act of 1976 (Title 17 U.S.C.). The Act specifies other limitations on exclusive rights of copyri^t holders. 
'^Hjary J. Shapiro, EIA, letter to D. Weimer with commenU on draft ch. 5, Apr. 28, 1989, pp. 1, 4-5. 

'*H. Rosen, RIAA, letter to J. Winston, OTA, May 2, 1989 (enclosure with comments on draft ch. 8, pp. 1-2, enclosure with comments 
on draft ch. 9, p. 1). 

'^Universal Cify Studios Jnc.v Sony Corp, of America, 480? Supp.429(D.C.Cal. 1979), w'ci, 659 F. 2d963 (9thCir. 1981).ret;U464 
U.S. 417(1984). 



ERIC 



17 



Chapter 1 — Summary , Issues and Options • 7 



Copyright and New Technologies 

New Technologies and the Goals of Copy- 
right-All U.S. copyright law, including the 
Copyright Act of 1976, proceeds on the as- 
sumption that effective and efficient copying 
is a large-scale, publicly visible, commercial 
activity, and therefore, that legal prohibitions 
againstunauthorized copying are enforceable. 
This assumption, which was valid 20 years 
ago, is being seriously chellenged today be- 
cause technology provides consumers with 
the capabilities to be printer/publisher, on a 
smaller, less-visible scale. 

As defined in this report, private use — such 
as home copying -differs from commercial 
piracy in that the copies are not sold commer- 
cially. But copyright proprietors now argue 
that the aggregate economic effect of indi- 
viduals' private use is equivalent to commer- 
cial piracy. They claim that private uses, like 
home audiotaping, deprive copyright owners 
of revenues, reduce incentives to create and 
disseminate new creative works, and discour- 
age newcomers from entering creative profes- 
sions. Representatives of the recording indus- 
try, for example, hold that home taping of 
prerecorded or broadcast music frequently 
displaces sales of records, prerecorded cas- 
settes, and CDs, and thereby reduces their 
revenues. In turn, they argue, this reduces the 
number and variety of works they find profit- 
able to produce and distribute, so that 
stakeholders -including performers, studio 
musicians, songwriters, and music publish- 
ers—are deprived of earnings. Moreover, 
some claim that the greatest harm from home 
audiotaping falls on new artists and songwrit- 
ers, and on those in less popular genres (like 
classical music), so that diversity is substan- 
tially reduced. They also claim that home 



cop3dng reduces incentives to enter or stay in 
creative fields like music or songwriting, and 
limits the pool of new talent. 

Representatives of the consumer-electron • 
ics industry and advocates of home audiotap- 
ing challenge these claims by asserting that 
home taping does not necessarily undermine 
the Copyright Act's intended balance between 
the rights of proprietors and the rights of the 
public. They argue that home taping can 
stimulate sales of recorded music by increas- 
ing interest in music generally and by broad- 
ening the market for recorded music. More- 
over, they contend that the linkages between 
industry revenues/royalties and creative in- 
centives are complex, and that restricting 
home taping would not necessarily result in 
more employment in the arts or more variety 
and widespread dissemination of creative 
works. 

New Technologies and the Boundaries of 
Cop3rright— iVeu; uses of technology can ex- 
ploit persistent ambiguities in existing laws. 
Sometimes this can have the effect of lawmak- 
ing. This may be happening to copyright. The 
recording industry considers that legal ambi- 
guities and the increasing ease of making cop- 
ies have been exploited to the point where con- 
sumers believe that they have a "right'' to 
tape. On the other hand, technological copy 
protections, if adopted by recording compa- 
nies and/or recorder manufacturers, will ef- 
fectively "take away" this "right." From the 
public's viewpoint, this would be equivalent 
to a change in the law. 

The private use of copyrighted works raises 
questions about the degree of protection copy- 
right proprietors should be granted, mecha- 
nisms to enforce that protection, and the way 



'6OTA-CIT-302, op. cit, footnote 2, p 194. 

^^or an elaboration of these views, see "Home Audio Recording Act," Hoanngb Before the Committee on the Judiciary, U S Sen- 
ate, and Its Subcommittee on Patents, Copyrights and Trademarks, 99th Cong , 1st, 2nd sess , Hearings on S 1739, Oct 30, 1985, Mar 
25 and Aug 4, 1986 

'•For an elaboration of these views, see Hearings on S. 1739, op cit., footnote 17 
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in which the degree of protection should de- 
pend on technological change.^^ Congress is 
being asked to define an appropriate bound- 
ary between proprietors' rights and those Df 
users. 

Copyright issues raised by home audio* or 
videotaping are part of broader questions 
about the general status of home copying and 
other private uses. The question remains 
whether the overall objectives of copyright 
are best served by granting copyright pro- 
prietors exclusive rights over home copying, 
including the right to be compensated for 
and/or to prevent home copying. 

Up to now, the courts have made explicit, 
limited, niche-oriented determinations about 
cases involving home copying and other pri- 
vate uses. Since there is no other specific 
statutory guidance, courts have made their 
determinations according to the doctrine of 
fair use (see above). Leaving these determina- 
tions to the courts, as specific cases arise, has 
allowed Congress to avoid premature or 
short-lived copyright legislation, and has 
helped maintain flexibility in the face of 
changing technologies. Current technological 
and business trends, however, may make an 
explicit congressional deHnition of the legal 
status of home copying more desirable in or* 
der to reduce legal and market uncertainties 
and to prevent de facto changes to copyright 
law through technology. 

These trends are: 

• The movement to digital representations 
of music, video, and other types of enter- 



tainment and information available to 
consumers. With these come new record- 
ing technologies for home use, and more 
powerful means for home users to inter- 
act with and manipulate works, as well 
as to make derivative works. 

• The erosion of niche boundaries used to 
categorize copjn*ightable works accord- 
ing to their content (e.g., audio, video, 
computer software) or physical format 
(e.g., audiotape, videotape, computer 
disk). 

• The emergence of new delivery infra- 
structures to bring music, video, and 
other forms of information and enter- 
tainment into the home (e.g., fiber optic 
cable, pay-per-view and interactive cable 
services). 

• The efforts of some copyright proprie- 
tors (e.g., in sound recordings and mo- 
tion pictures) to develop and implement 
technological means for copy-protection. 
These will likely require congressional 
approval for reasons of antitrust exemp- 
tion and/or legal enforcement. 

Extent of Home Copying and Its Economic 
Effects 

Previous Empirical Analyses and Disagree- 
ments—Much of the debate on home copying 
has focused on surveys and economic analyses 
to support or rebut copyright proprietors' 
claims of economic harm.20 For example, re- 
cording companies and RIAA have sponsored 
several such studies over the past dozen years 



^technological chariges can expand the scope and power uC private uses, ufTeringnew capabihties for individuals to reproduce copy- 
righted material at home, manipulate it to make derivative works, and,or further disseminate it. At the same time, new technologies 
can be used tocontrol private uses - for example, restnctingcopyingai.d, thereby, private dissemination and the makingof derivative 
works. 

See also OTA-CIT-302, op. cit., footnote 2, ch. 7. 

^Economic harm is one of the four criteria used by the courts to determine if an alleged infringement of copyright is fair use As 
discussed above, application of the fair-use criteria may l)e premature because current legislation is ambiguous as to whether copy- 
right proprietors' rights extend to private use like home copying Nevertheless, harm is relevant to the debate because m considering 
whether proprietors' rights should extend to private use. Congress may wish to take the economic ainsequences of private uses into 
account. 
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(see table 6-1 for a summary of these). Alan 
Greenspan presented the results of the most 
recent, by the consulting firm Townsend & 
Greenspan, in 1985 testimony. The testimony 
included an estimate of recording-industry 
revenue losses due to home taping (see ch. 7 
for details). These findings were rebutted by 
the electronics industry and Home Recording 
Rights Coalition (HRRC), who argued that 
Townsend & Greenspan's estimates over- 
stated the amount of taping being done and 
the extent to which home taping displaces 
sales. Moreover, they argued, the studies for 



RIAA did not take into account the benefits of 
home taping for consumers, or the stimida- 
tive effects of home taping on sales of record- 
ings. But HRRC did not offer quantitative es- 
timates of their own to counter RIAA claims. 

Some of the other unresolved contentions 
from previous RIAA and HRRC survqrs and 
economic analyses have stemmed from their 
underlying assumptions, as well as from the 
survey designs. We conclude that the earlier 
studies were insufficient as a basis for 
policymaking, mainly because the method- 
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Information is recorded on a CD as a series of tiny pte. 

ologies and data for the surveys used in the 
studies v ere not published in their entirety, 
preventing independent analysis or verifica- 
tion. There were other methodological factors 
that United the usefulness of the earlier stud- 
ies, and a new OTA survey was designed to ad- 
dress these factors.2i 

One area of continuing disagreement 
among industry btakeholders is whether only 
the alleged effects of home taping (or a taping 
ban) on recording-industry revenues should 
be considered for p)olicy formulation, as op- 
posed to also considering effects on consum- 
ers' benefits or blank-tape revenues.22 A corol- 
lary to this disagreement is whether alleged 



lost revenues or lost profits and royalties re- 
sulting jpom home copying should be the ba- 
sis for estimating claims of economic "harm." 

Especially given the ambiguous legal status 
of home copying, OTA considers it appropri- 
ate to examine effects on consumers, as well 
as on industry. The Recording Industry Asso- 
ciation of America, Inc. position is that home 
audiotaping of copyrighted music violates 
current copyright law, and that the only rele- 
vant issue is that the industry is entitled to ab- 
solute protection of its music. Therefore, 
RIAA considers that only the effect on record- 
ing-industry revenues, reflected in sales dis- 
placement, is relevant.^ Advocates of home 
recording like the Home Recording Rights 
Coalition and Electronic Industries Associa- 
tion consider that (noncommercial) home 
taping is legitimate under the current law. 
IIRRC believes that the effect of copying or 
copyright policies on consumer benefits is 
also relevant. Furthermore, HRRC argues 
that only the impact of taping on industry 
profits and royalty payments to performing 
artists and creators of works should be consid- 
ered — not gross revenues to recording compa- 
nies—because profits and royalties are the in- 
centives that determine the supply of new 
works.2< 

The difference in relative magnitudes (gross 
revenues versus profits and royalties) is sub- 
stantial. In his 1985 testimony on behalf of 



^'The survey data obtained for RIAA and HRRC were based on different units of analysis (tapes v. tapings) so that the studies* 
disparate findings could not be reconciled. The studies did not explore the effects of home copying, or of proposals to restrict or elimi- 
nate it, on society's net economic welfare. The studies* focus on active Upers, as opposed to the general ^pulation, did not permit 
analysis for the population at large, or fully consider whether tapers and nontapers had different perceptions as to the fairness of 
home-Upi n g practices and alternative policies to restrict taping. PinaHy. the RIAA studies estimated lost industnr reveiiues, mt lost 
profits and royalties (overstating "harm"), and did not tuWy "ake price and demand effects into account 

The OTA survey addressed the first three of these points. However, absent industiy data with which to estimate price^ost mar- 
gins, the OTA analyses were also forced toassume that prices remained constant in the short term and to focus on the effects of Uping 
on revenues (rather than profits and royalties), which tends to overstate industry effects. See ch. 6 and ch. 7 for more details. 

"The net effect on society's economic welfare can be approximated as the sum of the effects on recording-industry revenues, blank- 
tape industry revenues, and consumers' benefits. 

Rosen, Recordinglndustry Association of America. Inc., letter to OTA, 2, 1989 (enclosure with comments on draft ch. 8, pp. 

i*«). 

^-KJary J. Shapiro, Robert S. Schwartz, and Steven R. Brenner, Home Recording Rights Coalition, memorandum to OTA with com- 
ments on economic issues, 1, 1989, pp. 7-10. 
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RIAA (see ch. 7), Greenspan estimated that 40 
percent of alleged lost i evenues represented 
"compensable" losses to copyright owners 
and creators (including the recording compa- 
nies). Considering the recording-industry 
rule-of-thumb that royalty payments to per- 
forming artists and copyright owners are 
about 20 percent of the wholesale price of a re- 
cording, an estimate of 40 percent (of reve- 
nues) for profits and royalties seems high. 

The OTA Survey on Current Home Copying 
Practices and Motivations - Many of the ar- 
guments for and against the proposed legisla- 
tive solutions to the perceived problem of 
home taping hinge on empirical studies spon- 
sored by firms and industry groups with a fi- 
nancial stake in the outcome. These include 
several surveys of home audiotaping behav- 
iors and attitudes. Congressional concerns 
about the timeliness, bias, and credibility of 
these surveys led OTA to engage a contractor 
to undertake a new survey. OTA used an open 
development process to design a survey that 
would be useful to Congress yet would provide 
data for others to assess the economics of 
home audiotaping as well. The questionnaire 
and resulting survey data are available to the 
public through the National Technical Infor- 
mation Service. Here are the highlights of the 
survey findings: 

Audiotaping Four in ten of a nationally rep- 
resentative sample of persons aged 10 and 
over have taped recorded music (either from a 
broadcast or f^om a record, prerecorded cas- 
sette, or compact disc) in the past year. This 
finding is similar to a 1982 survey, but larger 
than 10 years ago, when surveys found that 2 1 
to 22 percent of the population had taped in 
the preceding year. Music tapers, in general, 
seem to have a greater interest in music and 



purchase more prerecorded music than peo- 
ple who don't tape. The majority of nontapers 
do not listen to recorded music. See table 6-2 
for yearly music purchases and tapings esti- 
mated from OTA survey results.) 

Prerecorded audiocassettes are the most 
frequently purchased music format. How- 
ever, the survey finds that tapers more fre- 
quently copy from records *han from tapes. 
People who purchase a prerecorded item with 
the intention of taping it (as did about one- 
seventh of the sample) are far more likely to 
purchase a record or CD than a prerecorded 
audiocassette. Many people seem to copy for 
the purpose of "place-shif ling," that is, copy- 
ing music from records and CDs to cassettes 
that are used in automobile and portable cas- 
sette decks. 

The survey finds that a large majority of 
people who copied from prerecorded music in 
their last taping session copied their own re- 
cording for their own use. They usually copied 
with the intention of keeping the tape perma- 
nently. About one-fifth made copies for a 
friend or copied a borrowed item.^s F^ew copies 
were made from homemade tapes. 

People who taped from radio broadcasts 
were less likely to copy full albums than those 
who copy records, cassettes, or CDs. In about 
half of the most recent tapings of prerecorded 
items, whole albums were taped. 

Survey data suggest that home taping dis- 
placed some sales of prerecorded products. 
But they also suggest a stimulative effect on 
sales. That is, home cop3nng helps advertise 
songs and performers. In addition, a signifi- 
cant number of purchasers bought prerecord- 
ed products with the intention of copying 
them. 



**The OTA survey did not Hnd much evidence of extensive or intensive copying networks c widespread membership in music 
"3wap clubs." Of the 1,501 individuals surveyed, 261 reportetl borrowing audio reconlings from persons outside their household Of 
these, about three-fourths borro ved from only three or fewer persons, and borrowed to copy rarely or a few times a year. Only 16 
respondents reported belonging to a music swap club. 
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Taping of noncopyrighted material oc- 
curred more frequently than taping of 
prerecorded music. Perhaps three-fourths of 
taping incidents were for something other 
than music. Tapes of noncopyrighted mate- 
rial vary widely in type, length, and lasting 
value, with some, like answering machine 
messages, being reused often. 

The survey finds that availability of dual- 
cassette and high-speed dubbing capability 
had little to do with the number of homemade 
tapes. People with many homemade tapes, or 
with few, or even none, seemed to own equip- 
ment with these capabilities in roughly simi- 
lar proportions. Thus, for analog recording at 
least, dual- or fast-dubbing technology did not 
seem to be driving cop)dng behavior. 

Contrasts Between Aiidiotaping and Vide- 
otaping Videocassette recordings, unlike their 
audio counterparts, were largely made for 
temporary use. Most videotaping fits the defi- 
nition of "time-shifting'* outlined in the Su- 
preme Court's 1984 Sony decision (see above). 
A few specific types of programs — including 
concerts and edi cational shows — were copied 
for permanent use. 

The survey finds that, while television tap- 
ing was common among VCR owners, cop3dng 
other videotapes was less common. Of the 
tapes copied, only a minority belonged to the 
copier. Some originals were rented from video 
stores, but the bulk were obtained from 
friends. Thus, there appears to be a modest 
level of exchange of videotapes among friends 
for the purpose of cop3dng.26 

While the survey found a somewhat higher 
incidence of video cop5dng among music ta- 
pers than among nontapeis, there was no 
strong connection between video- and 



audiotaping behavior. The survey finds that 
home video and home audio cop3dng were 
done by different people, for different reasons. 

Public Opinions About Home Copying Most 
members of the public were unfamiliar with 
copyright law and its application to home tap- 
ing. Nevertheless, they had opinions on the 
norms of acceptable behavior in home taping. 
In general, the public — both tapers and non- 
tapers— believe that it is acceptable to copy a 
prerecorded item for one's own use or to give 
to a friend. The only cop)dng that was univer- 
sally considered unacceptable— by tapers and 
nontapers - was copying a tape in order to sell 

Most members of the public had no notion 
whether home cop3dng was fair to the record- 
ing industry, to performers, or to the con- 
sumer. They did, however, strongly oppose all 
the tested suggestions for changes in the sys- 
tem that would impose user fees or limit tap- 
ing through technological fixeb. 

OTA's Economic Analysis — CTA commis- 
sioned three independent economic analyses. 
The analysis by Michael Katz developed a 
theoretical framework for analyzing the eco- 
nomic effects 01 home cop5dng. It shows that 
the effects of private use, including home 
cop5dng, on economic efficiency and on socie- 
ty's economic welfare are complex and am- 
biguous. The effects of private use depend 
critically on the assumptions about demand 
for originals and copies and the effects of 
cop5dng on the long-term supply of new 
works. Choosing among assumptions about 
underl5dng factors is a subjective process. 
Some of the most crucial factors are very diffi- 
cult to measure and several alternative as- 
sumptions may be equally plausible— for ex- 
ample, the extent to which consumers would 



^Of the 85 survey respondents who rcporto<J ever Iwrrowinga videoUpe. the majority reported that they rarely or never borrowed 
to copy. Of those who did, virtuaJly al) repf)rted doing so only a few tjtnes a year. 

*^But the youngest respondent:* (ages 10-14) were almost neutral on this issue- the unaccepubility of selling home copies in- 
creased with age. 
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increase purchases of prerecorded music, ab- 
sent home taping. Thus, the same survey in- 
formation can support widely different esti- 
mates, yet this type of uncertainty is unlikely 
to be reduced by more data, 

William Johnson used the OTA survey to 
examine some of the factors that influence 
home audiotaping and purchasing originals. 
Johnson found that individual choice between 
copying and buying originals is determined in 
part by the person's value of time: a person 
who values his time highly tends to copy less 
and buy more. Johnson also found that in- 
come increases the demand for both copies 
and purchases and that copying is more con- 
centrated among the young. He was unable, 
however, to detect statistically significant es- 
timates of the extent that copies substitute for 
originals. 

Fred Mannering used survey data on the 
consumers' choice of format for listening to 
music to estimate econometric models of con- 
sumers' choice between purchasing recorded 
music and taping it. He used these estimates 
to determine the change in consumers' eco- 
nomic welfare (based on their valuation of 
homemade tapes) in response to a hypotheti- 
cal ban on home audiotaping. In addition, he 
estimated hypothetical changes in recording- 
industry revenues (under various assump- 
tions about the degree to which home tapes 
displace and/or stimulate sales of recorded 
music) and hypothetical changes in blank- 
tape revenues (assuming fewer blank tapes 
were sold absent copjing). While the scenario 
of a ban is extreme, it allows the change in re- 



cording-industry revenues without home tap- 
ing to be estimated in a manner comparable 
to Townsend & Greenspan's (see ch. 7), along 
with effects on blank-tape industry revenues 
and consumers. The net effect on industry 
revenues is the sum of the estimated changes 
in recording-industry and blank-tape reve- 
nues. The net effect on society's economic wel- 
fare wasapproxiniated by adding the industry 
and consumer effects. 

Chapter 7 discusses Mannering's analysis in 
detail, and presents estimates of the hypo- 
thetical effects of a ban on home taping that 
the same set of survey and other data can be 
"shown" to support.2e These examples pro- 
duce a broad range— varying by a factor of 
30 -of hypothetical recording-industry reve- 
nue changes absent home audiotaping.^^ 
These variations do not, however, alter the 
qualitative result, which indicates a consis- 
tent loss in consumers' economic welfare and 
in society's net economic welfare. 

The estimated loss in consumers' economic 
welfare reflects the value consumers place on 
home taping. It is a monetary valuation of 
consumers' loss in satisfaction, without any 
loss in actual income, after a taping ban. Ab- 
sent taping, not all home tapes would be re- 
placed by purchases. (Other applications of 
this type of analysis include estimating the 
monetary value of consumers' dissatisfaction 
from increased airline travel time and the 
monetary value of increased satisfaction from 
reducing the time between airline depar- 
tures.^o) 



*«Sec tables 7.11 aiid 1- il 

"The variations - ?4 examples in all. shown m tables 7. 1 1 and 7- 12 - differ aca>rd mg to whether lx)th prerecor(le<I and broadcast 
music tapingoronlvtapingfrom prercct)rded sources isl>anned. whether an attempt is made tocorroct for businessuseofhiank tapes 
how much saJes^is placing material is assumed to Xyo un each tape, how the OTA survey iiuestions on displacement are interpretwl 
and/or discounted to produce a sales displacement rate. an(J whether the ability to make home tapes is assume<l tn stimulate s^ime 
purchases of prerecorded music. 

><>Stcven Morrison and CliffortJ Wmston. Ecununnc Effects uf Airhne Dertfrulation iWashmgHin. DC The Brookings Institution, 
1986). 
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Although home taping may reduce the re- 
cording industry's revenues, Mannering*s 
analysis suggests that in the short term a ban 
on audiotaping would reduce blank-tape reve- 
nues, be more harmful to consumers than 
beneficial to the recording industry, and re- 
sult in a loss of benefits to society in the bil- 
lions of dollars. The longer-term consequences 
of a ban are less clear, and would depend on 
how recording-industry p/ofits were invested, 
on how increased revenues would affect the 
creation of new works, on how recording com- 
panies chose to price recordings, on what new 
technologies were introduced, and on how 
consumers' tastes changed.^i In the long term, 
the net effects on society^s economic welfare 
might be positive or negative. 

Even if policy formulation is based on 
short-term economic considerations, net ef- 
fects should be considered along with effects 
on individual ^'ndustries and consumers. 
Based on the OTA survey data, Mannering's 
results show there is no single estimate of the 
dollar values gained or lost as the result of a 
taping ban.^ A ban would have distributional 
effects among industries (i.e., recording- ver- 
sus blank-tape) and consumers, but these 
effects don't balance Instead, because con- 
sumer benefits from home taping appear to 
be so large, a ban would result in a large net 
loss of benefits to society. These net effects 
should be considered in policy formulation. It 
is potentially misleading to base policy on an 
estimate of only one of several harms or bene- 
fits. 

Congressional Role 

Congress faces a complex set of choices re- 
garding home copying. The question of 
whether the public interest is better served by 



extending copyright proprietors' rights to pri- 
vate use (thus allowing them to prevent or de- 
mand payment for private uses, such as home 
copying) is fundamental in making these 
choices. The next section of this chapter dis- 
cusses the dimensions of the policy choices 
facing Congress, and presents options to im- 
plement them. For the more specific options, 
the focus is on home audio copjang. The final 
section discusses implementation comddera- 
tions. 

POLICY CHOICES AND 
OPTIONS 

Introduction 

Some choices facing Congress offer broad 
alternatives for action, cutting across bounda- 
ries of industry and technology, and offering 
the opportunity to establish policies for the 
next decade and beyond. Other alternatives 
are more narrowly defined within a particular 
industry or technology, such as home audio 
copying or home use of DAT recorders. While 
more narrowly defined policies may be more 
easily formulated, their usefulness may be 
shorter-lived, as technology creates other 
problems. 

Previousl}', the state of technology made an 
explicit determination about the extent of 
copyright proprietors' rights over private use 
less crucial than today. There was less private 
use and enforcement against private copying 
was difficult. Now, technological changes 
have lowered the cost and increased the scope 
of private copying; at the same time, techno- 
logical changes make it possible to impose 
high barriers to unauthorized private copy- 
ing. 



5»Asse<5Singthe long-term efTects of nnancittJ incentives .reativit> and i.-t; ut would be extremel> dimcult and would remnrefull 
disclosure of proprietary industry data 

"Depcndingon selections among reasonable assumptions, following a aping ban rectirtJmg.mdustry revenues might not change 
much or migh' increase by several tensuf percent Blank-tape revenues would decline substantially. See ch. 7 and tables 7- 1 1 and 7-12. 
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Technological change will continue to erode 
niche boundaries based on the content or for- 
mat of copyrighted works and thore are spill- 
over effects between industries.^ Even quite 
specific options for dealing with home copying 
must be selected within the broader legal con- 
text of private use. 

The first choice Congress faces is whether 
to address home copying issues at all at this 
time. If it does not act now, or avoids prema- 
ture legislation that might soon become obso- 
lete, then home audiotaping issues will likely 
be resolved — with some delay and in a piece- 
meal fashi on — by inter-Industry accommoda- 
tions and/or the courts. As a consequence, the 
underlying issues of private use will likely 
resurface in other areas like home videotap- 
ing, electronic information, and computer 
software and result in legal uncertainties that 
will further complicate industry decisionmak- 
ing. Moreover, industry agreements may still 
require congressional action to ratify the 
agreement for purposes of enforcement or re- 
lief from antitrust. A series of piecemeal ac- 
commodations would incrementally define 
the boundaries of the copyright law. 

If Congress chooses to act now^ then it must 
choose whether to address home copying \\x a 
comprehensive or limited fashion. Compre- 
hensive policies may be more long-lived, but 
may take longer and be more difficult to for- 
mulate. Limited policies might be developed 
more quickly but would not resolve parallel is- 
sues in other areas. Meanwhile, home-copying 
controversies in these other £u*eas might re- 
sult in technological "solutions'* that would 
have the effect of changing the copyright law 
to extend copyright proprietors' rights into 
private use. Moreover, polices developed by 



Congress for a specific area might be argued 
as precedents in another. 

Whether Congress* approach to borne copy- 
ing is broad or narrow, a third set of choices 
applies for each (or any) area of home-copy- 
ing; whether to allow it, foster it, or restrict 

iuTo "allow" home copying would mean stat- 
ing explicitly that proprietors' rights do not 
extend into private use. To "foster" home 
copying would mean not only "allowing" it, 
but also limiting anticopying measures, in- 
cluding agreements to implement technologi- 
cal copy protections. To "restrict" home copy- 
ing would mean stating explicitly that 
proprie.-ors' rights extend to private use- 
that home copying is copyright infringement. 
Restricting home copying could also include 
provisions for legal enforcement of copying 
bans, mandatory use of technological copy 
protection, and/or compulsory li'^enses and 
fees for home copying. 

Interim, narrowly focused legislation 
might relieve some of the pressing issues in 
the near term, thus providing time to formu- 
late comprehensive solutions* If this strategy 
is chosen, the preferred interim policy op- 
tions (pending comprehensive resolution) 
might be different from those preferred if 
only the near-term view is considered* Some 
interim measures are more difficult or costly 
to undo than others. For example, an interim 
home-copying royalty fee could eventually be 
rescinded, but there would be some inertia, 
and recipients may have come to view it as an 
entitlement (e.g., as individuals have viewed 
subsidized local telephone service or as con- 
sumers view their "right" to make home cop- 
ies). Some technological me^ns for copy-pro- 
tection may be embedded in the works 
themselves (e.g., the Copycode "notching"), if 
changes in the law subsequently held that the 



^For example, DAT can Ixj use<i for computer data storage as well as audiotaping Some- industr> ubstrv* rs ctjnsidt r t hai i he r t r ► 
versy over DAT audjotapmg has affected development of DAT computer peripherals. 
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private copying did not infringe copjoigbt, 
then it might be difficult or costly to undo the 
protection (e.g., consumers who had pur- 
chased players with scanner chips would have 
to bypass them). 

Advisory panel members from the creative 
and performing ari:» communities consider 
home copying (which in their view reduces in- 
come to performers and creators) to be par- 
ticularly unfair to their groups because, com- 
pared to recording companies, they tend to be 
underfunded. They see digital copying as the 
latest in a series of technologies that has pro- 
gressively taken away work from performers 
and musicians and has increased the need for 
subsidies to maintain the arts. Opinions dif- 
fered among members ofOTA's advisory panel 
on the relative importance of home copying to 
the problem of encouraging the arts. But sev- 
eral panel members felt that the overall issue of 
financial support for the arts deserves atten- 
tion. This, however^ is beyond the scope of this 
study. 

Fundamental Copyright Policy 
Questions 

Underlying the choices facing Congress are 
fundamental policy questions and value judg- 
ments. Foremost among these is the issue of 
whether copyrl^t holders* nights should be 
extended to private use, Audiotaping has 
been widespread for years. Copyright holders 
like recording companies have been unable to 
prevent home copying unilaterally and have 



not been able to secure legislation explicitly 
establishing their rights over home copying 
and/or home-copying royalties. Technological 
changes now make it possible for copjrright 
proprietors to restrict unauthorized copying. 
However, for audio copying, implementing 
technological copy protections would require 
agreements between the recording industry 
and audio-equipment manufacturers and/or 
legislation.^ 

The intent of U.S. copyright law is to serve 
the public interest by jointly promoting wide- 
spread dissemination of intellectual property 
while providing sufficient incentives for the 
creation and distribution of new works. New 
technologies can assist in both goals. 

New technologies are able to extend the 
traditional bounds of copyright to include 
private use. The ms^or question facing Con- 
gress is whether extending copyright proprie- 
tors* rights to private use is necessary to serve 
the public interest.^ 

Other questions concern the rights of the 
artist or creator versus the rights of the con- 
sumer to modify the artistic works. In the 
United States, the creative artist has tradi- 
tionally had no protection or control over his 
work once it is sold (see ch. 3). The purchaser 
has been free to use, modify, or mutilate the 
work.36 Until now, there has been a clear dis- 
tinction between mass-produced entertain- 
ment products and artistic works that are 
unique or produced in limited numbers. New 
technologies may provide consumers with the 



^-•For example, microprocessors embedded in recorders could recognize copy-protection codes ii. the soaware, along with other 
codes that identify the specific work. 

is grateful to D Moulton for his comments in this regard Noting the rapid transformation of creative works into thedigitaJ 
realm and the consequf ntial improvements in lower-cost) storage, transmission, and reproduction, Moulton considers that a copy- 
right law for future decades will have to address the issue of compensation due copyright holders whose works are not tied to or fixed 
in physical media Toward this end, Moulton suggests a broad approach focusing on documenting and compensating the transfer and 
use of such intellectual property (David Moulton, Berklee College of Music, personal communic .ion, Aug. 5, 1988.) 

^Some recent controversies concerning artists* rights have involved motion pictures (colori/^tion and timecompression) and fine 
arts (painting sculptures) Another involves the rights of composers- protection against "material alteration** for works used for 
motion picture soundtracks -and writers whose existing works are later incorporate<i ,nto motion pictures (Bill Holland "US 
Pushes 'Moral RighU:' for Composers," Billbsxxrdr Apr 1, 1989, p. 4 ) 
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means to modify unique or limited-produc- 
tion works and to create derivative works. The 
extent to which this becomes possible de- 
pends as much on the legal status of these uses 
as on the state of technology. Thus, congres- 
sional consideration of home-copying poli- 
cies may require some attention to questions 
about the broader concept of artists' rights 
and copyri^t (see box 1-A). 

Choices for Congress 

The first decision that Congress faces is 
whether to address home-copying issues at all 
at this time. This is a real choice— to act now 



or not. Either choice has its merits. Congress 
might choose to rely on the courts to resolve 
home-copying cases according to existing law. 
Waiting woidd allow the effects of new digital 
copying technologies to become more evident, 
so that any eventual copyright legislation 
could be based on real experience, rather than 
on assumptions or projections from analog- 
copying experiences. If the choice is not to act 
now— i.e., the choice is to maintain the status 
qao or to avoid premature legislation— then 
the issues raised by the home audiotaping 
controversy will likely be slowly addressed in 
a pieceme^ fashion by the courts,^^ by threats 
of lawsuits,^ and/or by private arrangements 



Box I'A^ Questions Concerning Artists' Rights and Private Use 

In some European countries a m^or goal of copyright laws is to protect the connection between the artist and 
his work through artists* rights or moral rights recognizing the author's creation of the work and/or prohibiting 
the change, mutilation, or alteration of artists' works. Artists' rights were first recognized by the Berne Conven- 
tion in 1928. In adhering to the Berne Convention in 1989 the United States specifically did not agree to the 
provisions for moral/artists' rights (see ch. 3). 

• Should the European tradition of moral rights be adopted in the United States so that artists have con- 
tinuing or permanent rights to the "integrity" of a work? Or, are the creative, economic, and legal differ- 
ences great enough that a different approach for dealing with artists' rights is desirable? 

• If artists' rights are granted in the United States, should these rights en<? at the home, or should they 
encompass private domestic uses? Should purchasers be able to do whatever they want with the work 
within the home -including modifying, enhancing, or destroying it? 

• If a purchaser "customizes" a work to meet his or her needs (e.g., cuts a painting down to fit in the home or 
copies only favorite songs from an album to make a custom audiotape), should the Government step into 
what may be a purely "personal" occurrence? Where are the boundaries? 

• If artists* rights are granted in the United States, can they be enforced? How, when, and by whom? What 
will be the effect on the market valuation of works? What are the privacy and First Amendment implica- 
tions of enforcement over home uses? 

• If artists* rights are granted in the United States, should they only address fmancial loss, or should emo- 
tional distress or h lessenmg of the artist's creative reputation be included? Who would determine the 
extent of these harms, and how? Arguably, situations could exist where mollification of a work could en- 
hance it aesthetically or materially. Should such modifications constitute "harm"? 

SOURCE. OTA 



^The 1984 Supreme Court decision about home videotaping is an example AJthcugh the Supreme Court and other courts have 
provided some guidance m home-wpytng situations, riiany questions and issues remain unresolved, the Supreme Court has previ- 
ously inferred that Congress may wish to examine such issues (see ch. 3). 

^his type of threat has been at least partiaJly responsible for the delayed introduction of consumer DAT machines to the U S 
market — now 2 years or more 
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between the hardware and software industries 
themselves.3^ 

But court decisions will not put home-copy- 
ing issues to rest. Issues that surfaced for 
home audiotaping have already begun to 
resurface in other areas, like home video, 
computer software, and other forms of elec- 
tronic information and entertainment.^^ Ab- 
sent congressional action, these new contro- 
versies might also be dealt with in a piecemeal 
fashion, with industry or the courts incremen- 
tally delineating the boundaries of copyright 
law. Because of antitrust considerations. Gov- 
ernment involvement might still be sought to 
ratify or enforce intra- or interindustry agree- 
ments (see box 1-B). Over the long term, this 
pattern of threatened litigation and/or re- 
quests for special legislation will become cum- 
bersome and costly to society. The technologi- 
cal trends discussed in the next chapter will 
tend to increase the number, freouency,and 
complexity of questions about home copying 
and private use. Further erosion of niche 
boundaries can undermine "piecemeal" solu- 
tions. Moreover, some copyright proprietors 
consider that nonaction coald disastrously re- 
duce economic returns from intellectual prop- 
erty. The recording industry considers that, 
"If the rights of copyright owners are not ade- 
quately protected, the continued viability of 
our industry cannot be maintained.*'^ ^ 



Market uncertainties, deriving from legal 
uncertainties,'*^ have delayed or complicated 
the introduction of new consumer electronics 
hardware and new audio formats (for exam- 
ple, DAT and now, erasable/recordable com- 
pact discs), and have made market solutions 
doubtful. There are other difliculties with 
market solutions:^ because it is difficult to 
distinguish between copiers and noncopiers,^ 
a "pay at the source" approach for copying 
through the pricing of recordings would likely 
increase prices for tapers and nontapers alike, 
with the possibility of reducing demand for 
originals or encouraging more copying. Offier- 
ing copyable and copy-protected versions of 
prerecorded works, or bundling products 
(e.g., packaging a CD and cassette together at 
a discounted price) have been considered im- 
practical. However, if home copying was ex- 
plicitly declared not to be an infringing use, 
then manufacturers and retailers might find 
it more advantageous to change pricing or 
product lines. 

Similarly, uncertainties stemming from the 
ambiguous status of home copying may also 
delay the introduction of new products and 
technologies in other areas, perhaps affecting 
the prospects for telecommunications sys- 
tems, such as fiber-optic cable or new media 
like high-definition television (HDTV).^^ The 
effects of these uncertainties and delays are 
not limited to hardware. Incentives to create 



early 1989, the consumer electronics and record industries reportedly began negotiating agreements regarding DAT machines, 
the discuFSions reportedly centered on technical methods to prevent home taping and/or fees on DAT machines or tapes (Shig Fi^iLa, 
"Hardware Firms, Labels Closer to Accord on DAT," Billboard, Apr. 1, 1989, p. 1, TV Digest, vol. 29, No. 12, Mar. 20, 1989, p 16.) 

*^For example, there is now a movement by the Motion Picture Association of America (MPAA; for technological copy- protection 
for motion pictures delivered via pay cable and pay-per-view (PPV) services (see ch. 2). 

*'H Rosen, RLAA, letter to J, Wirston, OTA, May 2, 1989, p. 2. 

*^For exam pie, a firm that considers home copying "illegal'* is more likely to seek to prevent home copying, or tobecompensatetl for 
it, than to change pricing policies to reflect the added value of originals as a potential source of copies. 

-^See ch. 7 

^^The prevalence of home copying varies according to the type of material For example, most of the OTA survey respondents had 
audio recording equipment, and about half reported making home copies from prereconleJ material. B> contrast, only about one-fiflh 
of the VCR owners had ever copied a prerecorded videotape. 

**These new infrastructures are examined in U S Congress, OfTice of Technology Assessment, Critical Connections, Commune- 
twn for the Future, OTA-CIT-407 (Washington, DC U.S. Government Printing OfTice, forthcoming) 
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Box l-B-- Industry Agreements and Antitrust 

Businesses that desire to join together as an industry to protect their economic interests have two sources of 
potential protection from the antitrust laws. First, they may direct their actions toward legislative or executive 
bodies and gain protection under the Noerr-Pennington doctrine. Since the Noerr-Pennington doctrine applies 
only to government petition, however. Congress or a designated agency would still have to approve industry 
agreements that require antitrust exemption. Second, they may request a prior review of their intended actions 
by the Antitrust Division of the Department of Justice under 28 CFR, section 50.6. The Antitrust Division claims 
not to be constrained by its business reviews, however. Also, a large proportion of antitrust cases are brought by 
private plaintiffs, and it is not clear how much private litigation is deterred by business reviews.^ 

The Noerr- Pennington doctrine, initially formulated in a 1961 railroad case {Eastern R.R President's Conf 
v.Noerr Motor Freight, //ic^365 U.S. 127 (1961)), holds thatjoint efforts by businesses to influence legislative or 
executive action represent poll tical action (piotected by the Fir st Amendment J, which Congress did not intend to 
regulate through the antitrust laws. As the U.S. Supreme Court observed, "the very concept of representation 
depends upon the ability of the people to make their wishes known" (ibid, at 37), and ^ "efforts to influence 
public officials, regardless of intent or purpose.. .do not violate theantitrust laws, e\'en though intended to elimi- 
nate competition". {United Mine Workers v. Pennington, 381 U.S. 657,670 (1965)) 

Although the Department of Justice is not authorized to give advisory opinions to private parties, for several 
decades the Antitrust Division has been willing (under certain circumstances) to review proposed business con- 
duct and state its enforcement intentions. A request for business review must be made in writingto the Assistant 
Attorney General (.\ntitrust Division), the requesting parties are under an affirmative obligation to make full 
and true disclosure with respect to the business conduct for which the review is requested. After the review, the 
Division may: (i) state its enforcement intention, (ii) decline to pass on the request, or (iiij take such other posi- 
tion or action as it considers appropriate. The Division remains free to bring whatever action or proceeding it 
subsequently determines that the public interest requires. The request, reply, and o*her supporting information 
are generally placed in a public file, unless a firm can make a case for withholding it fn> the public. To date the 
Department has never brought a criminal action where there has been true and fuh disclosure at the time of 
presentir.:,^ the request. (Excerpted from 28 CFR, section 50.6.) 

Accordingto the Antitrust Division, at the time of publication, there was no public information as to whether 
the recording industry had submitted a request for a business review. 

SOURCE. OTA 

'T. Brennan» The Gwrge Washington University, personal communication, Apr 24, 1989. 



and produce new types of works can also be af- 
fected, although these effects cannot be esti- 
mated with precision. The linkages are ex- 
tremely complex, and the effects of changing 
financial incentives on the supply of creative 
works are very long-term. 

Whatever pohcy measures are selected, the 
transition will have adjustment costs; a 



"seamless'* transition isunlikely.^^ Who bears 
these costs and how they are distributed 
among the hardware industries, the software 
industries, consumers, and the general public 
depend on the policies chosen.'*^ Choosing an 
appropriate balance of harms and benefits 
from uses of new :.echnoIogies is a political 
decision, not a technical one, in which the 
public has a stake* 



^^There are several possible adjustments One could be changes in the current levels andor distribution of industry costs, revenues, 
and royalties Another could be establishing mechanisms and institutions to enforce prohibitions on copying ftntior to collect and 
distribute new licensing fees Still another could be changes in the way one or more industries do business - evoivingtu new pnxlucts, 
new technologies, new markets. 

^^The current home-copying debates havelx^en largely distributional in nature, so it is not surprising that policies Uj rcsijlvethem 
have distributional consecjuences. 



ERIC 



20 • C opyright and Home Copying: Technology Challenges the Law 



Policy Options 

Option 1: Take no action on home copying 
at this time. 

Congress could avoid premature remedies 
that might be short-lived, and wait until the 
impacts of digital technologies are assessed. 
The drawback is that the ambiguous legal 
status of home copying might hinder creativ- 
ity and delay the introduction of new con- 
sumer technologies. Moreover, the home 
audiotaping issue, and similar controversies 
in videotaping and computer software, might 
lead to piecemeal solutions by the courts or 
the industries involved. The results of such ac- 
commodations might be difficult to undo if 
they should prove ineffective. 

Option 2: Deal with home copying in a 
broad context. Consider the general problems 
associated with copyrighted works and tech- 
nological trends. Determine whether the pub- 
lic interest warrants allowing, fostering, or 
restricting home copying generally, or specifi- 
cally for certain types of works. 

By taking this action, Congress could estab- 
lish a relatively stable legal environment and 
eliminate some market uncertainties. This 
may take several years to achieve. In the 
meantime, market and legal uncertainties 
would continue, and might lead to industry 
actions such as "voluntary" technological 
copy-protection. Such measures would, in ef- 
fect, extend the rights of copyright proprie- 
tors into private use before Congress had de- 
termined whether it was in the public interest 
to do so. 

Option 3A: Allow home audio copying. 

Option 3B: Allow analog home audio copy- 
ing 

Option 3C: Allow digital home audio copy- 
ing 

These options would end at least some of 
the legal uncertainties of home audio copying 
and would free firms to make decisions about 



prices and product lines in a more certain at- 
mosphere. Copyright proprietors, such as re- 
cording companies and music publishers, 
would be free to copy-pro^.ect their wor!^, but 
clever consumers could circumvent these 
measures. Intra- or interindustry agreements 
would be subject to the antitrust laws, but 
might be accorded special exemptions. 

Ajialog and digital copying could be treated 
separately. Home analog copying is well es- 
tablished, and might be more difficult to pro- 
hibit, restrict, or license than home digital 
copying, which is not yet >\'idespread in the 
United States. Because of its speed and high 
quality, digital copying is thought to present 
the greater legal and market challenge. 

Option 4A: Foster home audio copying. 

Option 4B: Foster analog home audio copy- 
ing 

Option 40: Foster digital home audio copy- 
ing 

Legal uncertainties would be reduced. Un- 
der these options, industry agreements to im- 
plement copy-protection technologies would 
likely not withstand antitrust review. 

Option 5A: Extend copyright holders' rights 
into private use and prohibit home audio 
copying by requiring the use of copy-protec- 
tion technologies in recorders and software. 

Option 5B: Extend copyright holders* 
rights into private use and prohibit ai log 
home audio copying" by requiring the use of 
copy-protection technologies in recorders and 
software. 

Option 5C: Extend copyright holders* 
rights into private use and prohibit digital 
home audio copying by requiring the use of 
copy-protection technologies in recorders and 
software. 

These options would increase the prices of 
hardware, because additional features (e.g., 
protection circuitry and logic) would be re- 
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quired. The effects on overall demands for 
hardware and software are uncertain. 

Option 6A: Extend copyright holders' rights 
into private use and establish a compulsory li- 
cense for home audio copying. 

Option 6B: Extend copyright holders' 
rights into private use and establish a compul- 
sory license for analog home audio copying. 

Option 6C: Extend copyright holders' 
rights into private use and establish a compul- 
sory license for digital home audio copying. 

Congress would have to establish means 
and criteria for administering and distribut- 
ing the royalties, and determine whether they 
should be applied to sales of recorders, record- 
ing media, or both. 

Option 7A: Extend copyright holders' rights 
into private use but establish a free compul- 
sory license for home audio copying. 

Option 7B: Extend copyright holders' 
rights into private use but establish a free 
compulsory license for analog home audio 
copying. 

Option 7C: Extend copyright holders' 
rights into private use but establish a free 
compulsory license for digital home audio 
copying. 

This option would broaden the scope of 
copyright but would retain flexibility in re- 
stricting copyingor establishing royalties. Ob- 
served usage patterns for the new digital ^^opy- 
ing technologies could be used as a basis for 
policy, instead of forcing polic^3anakerG to act 
on assumptions about consumer tastes and 
behaviors. 

Option 8: Select from the above, with differ- 
ent treatment for analog and digital cop3dng. 



or specific types of copying (e.g., multigenera- 
tional copies). 

Combinations could allow current behav- 
iors to continue but could tailor uses of new 
technologies or products (e.g., combining Op- 
tions 3C and 4B, or 5C and 73, etc.). 

CONSIDERATIONS FOR 
POLICY IMPLEMENTATION 

Distinguishing Among Types of 
Home Copying 

In considering whether to allow, foster, or 
restrict home copjdng, or to take no action at 
this time. Congress must define what home 
copjdng is.^® Furthermore, Congress might 
wish to set policies that make special provi- 
sions for particular types of home copjdng. 
Statutory definitions of home copjdng could 
be drafted broadly or narrowly and seg- 
mented into categories of type and use. 

For example, home copies may be made 
from purchased, rented, or borrowed origi- 
nals, or from broadcast or pay-per-view mate- 
rial. They may be made for personal use or for 
a friend or relative. Copies may be made for 
one-time use or as additions to a home-re- 
cording "library."^^ 

The benefits consumers derive from home 
copjdng and the impact of home copjdng on 
revenues earned by copjright holders depend 
on the nature of the copy and how it is used 
(see box 1-C). Home copies are often more 
flexible than "originals." They can be inter- 
rupted, restarted, and manipulated; the pro- 
gramming can be customized for personal 



**Forexflmple»thenew British copyright law defined "time-shil nij^and "cable programming" w hen declaring that time-shifling 
of broadcast or cable programs was not an infringement. 

"•^Note that these attributes are not intended to be niche-specific - for example, one criterion is not whether the commercial source 
material is "audio" or "video" but whether or not it is priced for a single use or unlimited uses. 
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Box I'C- Attributes and Uses of Home Copies 

Attributes 

The source of the copyrighted material used to make a home copy could be one or several purchased, rented, 
or borrowed "hard copy" originals (e.g., records or commercial videocassettesj, or original material delivered to 
the home by broadcast stations (radio, television J or cable/satellite system operators (basic, premium, or pay-per- 
view services). The original material might be integrated with advertising (e.g., commercial broadcast television 
or basic cablej, delivered with surrounding advertising (e.g., radio, public television, "previews" at the beginning 
or end of a commercial videocassette), or delivered without advertising (e.g., premium cable channelsj. 

Home copies may be made in the identical format as the original, or in formats that differ in terms of the 
physical configuration (e.g., record/tape/CD), and the forms in which the original and copy store the work (e.g., 
analog or digital). For example, a DAT recorder could make a digital copy of a prerecorded DAT cassette, or it 
could make a digital copy of the analog material on a record (by sampling the analog signal). "Format-shifling*' 
(particularly from records to tapes, and from digital compact discs to analog tapes) is currently important for 
home audiotaping. The OTA survey found that only about a third of home audiotapes made by respondents 
using prerecorded sources were copied from prerecorded cassettes. Th ^ bulk of home audiotapes of this type 
were copied from records and CDs, presumably for portable or car use. Moreover, an original may be the source of 
more than one copy, although the results need not be identical (e.g., a song may be copied onto two different 
selection tapes). 

Uses 

The uses made of originals or home copies vary accordmg to three dimensions: the frequency of use, the 
manner of use, and the identity of the user. Looking first at frequency of use, we see that an "original" may be 
offered in the marketplace for a single use (e.g., a pay-per-view movie or .sports event), multiple uses within a 
fixed time period (e.g., a rented videocassette tape), or unlimited uses (e.g., a purchased videocassette tape). A 
purchased (tangible) original or a home copy are potentially available for unlimited uses. In practice, however, 
some types of home copies are made to be used only temporarily - e.g., a time-shifled television serial or sports 
event -while others are intended for repeated uses -e.g., a homemade selection tape of favorite songs, or a 
homemade copy of a prerea)rded videtKassette tape. 

The manner of use of an original or copy may be uninterrupted (e.g., original broadcast material or pay per - 
view movies/concerts), or interruptible and/or manipulable (e.g., a purchased original or homemade audio- or 
videotape that can be stopped and started again after a refreshment break, rewound to catch a mi.sbed detail, or 
"zipped" past commercials). 

The identity of the user of the original and home-made copy may be the same or different. An owner of an 
original may use it to mfike copies for himself or otnerb, he may rent an original to copy, or he may borrow an 
original from another household member, or a relative or acquaintance. 

SOURCE. OTA 



taste. To the extent that consumers value this 
flexibility, they will prefer copies to originals. 
Originals then become more valuable as a 
source of copies. Copyright proprietors may 
be unwilling or unable to adjust prices to ac- 
count for copying, thty may be unable to cap- 



ture the added value for other reasons, or they 
may prefer to sell mdltlple identical originals 
(e.g., record and tape) than increase retail 
prices to recover coiioumers* valuation of cop- 
ies (for changing from record to tape, custom 
programming, etc.).^^ 



^B> contrast, the trund u>wanl f>*i>-f>er-tran.saction vitleo rcntal.s uset ch 2i ruflLn-ts in part the dcbiru uf cop>right prupnutAjrs Ut 
share m each rentaJ transaction, as opposed to setting a standard price not based on usage 
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For original materials that are supported 
by advertising (like broadcast or cable pro- 
gramming), home copying ostensibly reduces 
the value of advertising as well. For example, 
commercials may not be copied, or if copied, 
may be "zipped" through.s' For works that 
are entitled to performance royalties, because 
the majority of performers' payments come 
from fees for reuse established in coUective- 
bargaining arrangements, some performing- 
artist and musician groups believe that their 
income is reduced if home copying cuts down 
on repeat broadcast performances.52 

Detailed categories of home copying could 
be established (box 1-D)," but the number en- 
titled to special treatment through public pol- 
icy are fewer. It is probably practical to iden- 
tify only four types of home copying that 
might merit special policy treatment: 

• Copies made from commercial material 
that is priced according to the expected 
frequency of usage — e.g., rented origi- 
nals or material delivered to the home on 
a fee-per-use basis^ 

• Multiple copies made from the same 
original 



• Multigenerational copies (copies of cop- 
ies) 

• Digital copies 

Technological Copy Protections 

Implications of Allowing, Fostering, or Re- 
stricting Home Copying 

Congress could foster or restrict home 
copying by prohibiting or encouraging tech- 
nologies designed to control it. Technological 
restrictions coidd be built into recording 
hardware, software, and/or electronically 
transmitted material. If Congress chose to 
continue the status quo of allowing home 
copying, then copyright holders could possi- 
bly act on their own to prevent unauthorized 
copying through technological means. 

To restrict home copying. Congress might 
choose to prohibit the domestic sale or impor- 
tation of recording equipment that did not in- 
clude a device or circuit to prevent unauthor- 
ized copying (e.g., by recognizing special codes 
embedded in software or transmissions). The 
Commission of the European Communities' 
1988 Green Paper favored this approach to re- 



While many newer television set scon e with remote contn)! features, am' .e cable services ofTer remote control channel selec- 
tion, for many households it was the VCR tl at first brought remote control ir i/ie home One aspect of rem(ite cuntr<il/VCR use that 
attracted attention during the Sony case was the potential to not record or tu fast-forward time-shifted material past ctimmercials 
Now, with remote-controls, consumers not only "zip" through commercials dun ngplayliack, they "zap" fn^m one channel to another 
duringcommercials while watching TV As ^ result, pariiculariy with the expanded offerings on cable, consumers (particularly those 
underage 35) are "grazing** flippingthrough channels out of Iwredom or to see what else isun iPeter Ainslie, "Confruntinga Nation uf 
Grazers," Channels, September 1988, pp 54-62 Channels commissioned a national survey of TV viewing habits ) 

A recent survey (bun' j that at least 66 million households have remote controls and thaU on average, viewers with remote controlsor 
cable "usually" wat^h twice as many different channels as those without, and those with VCRs watch mure channels than those with- 
out (Data from Commercial Analysts Co and Frank Magid Assoc. reported in Multichannel News, Oct. 3 1, 1988, p 53 > 

"OTA sLalT interviews with representatives of performing artists and musicians, Jul 13, 1988- 

^For example, one category might consist of copies of broadcast material kept within the huusehuld fi^r a single manipulable use. 
Another category might consist of copies containing portions of several uwned reciirdings, kept within the household and made tj 
provide the material in a different storage medium for unlimitwJ uses. 

^The latter would include pay-per-view offerings Note, however, that pay-per-view is different from direct elevirunic delivery as 
discussed in ch 2 Original material purchased via direct electronic delivery would be treatwl liKu- any other pur.nased original 

Alternatively, prices for these services could be raised to take copying into account, or copy able and copy -protected versions could be 
offered at different prices. 
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Box I'D --Parameters of Home Copying 


The source of the material copied: 
















Prerecorded materiHi borrowed from 




outside the household 




Prerecorded material that has been 




commercially rented 


• 


Intangible sources 




Free broadcast material 




Material delivered via basic cable 




service (e.g., broadcast stations) 




Materia^ delivered via premium cable 




subscription services 




Material delivered via delivery*on 




-demand with per*transaction 




payment 




(e.g., pay-per-view) 


The disposition and use of the copy: 


• 


Kept within the household 


• 


Given to others outside the household 


• 


Loaned to others outside the household 


The format of the copy and original: 


• 


Same or difTerent storage medium 




(format shifting) 


• 


Multiple (partial) copies from the same 




original 


• 


Multiple identical copies 


• 


Multigenerational copies ("cloning" 




copies of copies) 


• 


Analog or dip^tal original 


• 


Analog or digital copy 


Quantity and quality of use: 


• 


Single uninterrupted use 


• 


Single interruptible use 


• 


Single manipulable use 


• 


Multiple uninterrupted 




uses for a fixed time period 


• 


Multiple interruptible/manipulable 




uses for a fixed time period 


• 


Unlimited interruptible/manipulable 




uses 


SOURCE: OTA 



Strict digital copying of digital sound record- 
ings.ss While hardware manufacturars and 
consumers might complain that such a law 
would be a costly burden, it would not be the 
first time that Congress had implemented a 
technical requirement for domestic con- 
sumer-electronics sales. In 1962, Congress 
passed the "All Channels Receiver Act,"56 
which authorized the Federal Communica- 
tions Commission (FCC) to prohibit televi- 
sion receiver manufacturers from selling sets 
that did not receive UHF broadcast stations. 
Jn that case, the intent was to foster UHF 
broadcasting. 

In pursuit of this policy. Congress could be 
expected to permit producers of copyrighted 
material (e.g., recording companies) to embed 
copy-protection codes in the software they 
produced (like computer software is some- 
times protected), and perhaps even to require 
that broadcasters who played copy-protected 
material (e.g., radiv'^ stations) include any an- 
ticopying codes in their transmissions instead 
of removing them before transmission. 

To foster home copying. Congress might 
prohibit the sale of recording equipment that 
is engineered to hinder home copying or other 
copying deemed fair use, since such designs 
would be considered restraints of trade. Simi- 
larly, Congress might prohibit users of the 
publicly owned broadcast spectrum from 
broadcasting anticopy codes that would pre- 
vent time-shifting playing at a kter time. 
Such legislation would be justifiable on the 
same basis as the Copyright Act's first-sale 
doctrine limiting copyright proprietors' 
rights (see ch. 3). Finally, Congress might even 
prohibit software producers (e.g.. recording 
companies) from embedding copy-protection 
codes in their products, though this would 
probably be unnecessary in the absence of 
sensing devices in recorders. 



^KJommission of the European Co nmunities, Green Paper on Copyright and the Challenge of Technology Copyright Is&ues Requir- 
ing Immediate Attention, C0M(88) 172 final, (Brussels. Belgium: June 7, 1988), p. 136. 

^•Public law 87-629, sec. 1 (76 Stat. 150, codified at 47 USC 303(s)). 
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If Congress chose not to act at this time, or 
chose to allow home copying, then copyright 
holders, such as the re'^ording companies, 
could act on their own to frustrate unauthor- 
ized home copying. Any actions they took to 
lobby Congress, thp executive branch, or the 
Copyright Office to promulgate protective 
regulations would seem to fall under the 
Noerr-Pennington doctrine, and would 
thereby protect them against antitrust prose- 
cution • If the copyright holders sought to 
threaten hardware manufacturers to prevent 
them from marketing recorders that did not 
adequately inhibit home copying, however, 
they would face a high risk of antitrust law- 
suits. 

If Congress were unwilling to require re- 
corders to have anticopying devices, one way 
for copyright holders to possibly avoid anti- 
trust action would be to submit a letter to the 
Antitrust Division of the Department of Jus- 
tice explainingthe economic justifications for 
the proposed action and requesting a business 
review. If the Department of Justice concurs 
that the benefits of this protection outweighs 
its costs (including restrictions on fair-use 
copying) then th ey would be protected against 
Government-initiated antitrust lawsuits. Pri- 
vate antitrust actions could still be initiated 
but the deference generally given to such Gov- 
ernment actions in rule-of-reason cases (as 
this would be) would likely discourage private 
plaintiffs. 

Special industry exemptions from the anti- 
trust laws are rare and frowned upon by the 
Department of Justice, and the success of an 
application for exemption in such circum- 



stances is doubtful. Although (for instance) 
the soft^drink industry was able to secure a 
special exemption for its territorial ex- 
clusivity agreements,57 it would seem unlikeh' 
that Congress would grant such an exemp- 
tion, if it were not willin{;to require recording 
equipment to contain anticopying devices. 

Consumer Resistance 

Technological copy protection would likely 
face resistance from some consumers, par- 
ticularly in the case of home audiotaping.^^ 
Although the OTA survey found the public 
unsure about the fairness of home cop3dng to 
the cop3a'ight owners, they clearly opposed 
any restrictions on copying. The majority con- 
sidered changes such as copy protections or 
fees to be unfair (see ch. 6). Therefore, unless 
there were legal prohibitions on doing so — 
and perhaps even if there were — consumers 
might be inclined to circumvent them if possi- 
ble, or even to purchase devices to circumvent 
the protection. Unless prohibited and policed, 
"gray markets'' would likely emerge for re- 
corders without copy-protection or for modi- 
fied machines.53 

Provisions for Fair-Use Copying 

Any copy-protection technology would 
have to accommodate fair-use copying (un- 
less the concept of fair use was nairowed) and 
allow copying of a work once its copyright 
had expired and it was in the public domain«^^ 
Special classes of recorders, software, and/or 
blank media might be required for certain 



"Public Law codified at 15 USC 3501. 

**In the case of computer soflware, cop> protection has almost disappeared l)ecaasc uf consumer resistance and preference fur 
unprotected soflware, protected soflware was difficult or impossible U} Ijack up for archival purposes or use with a hard disk 
**Since 1988, there has been an active gray market for DAT recorders. 

*^For example, a music student might want to cop> a particular piano passage - as played by three dilTerent pianists- to study 
dilTerences in technique and expression Many individuals who are not full-time students or "professional" musicians, composers, ur 
songwriters are actively interested and involved in the study and/or creation of music. 

Some believe tnat the prospect of private use in an era of digital technologies is so disastrous that the ductnne of fair use itself 
should be repealed (Enc Fleisch mann, *The Impact uf Digital Technology on Copyright Law,*' Journal of the Patent O^ice Society vol 
70, January 1988, pp. 5-26.) 
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Music Students study contampomry recording tschnology. 

classes of users^ likr professional musicians, 
music students^ or the handicapped. Criteria 
for who could buy or use these "special" prod- 
ucts would have to be developed and enforced. 



Recent Developments: SCMS 

As this report was being published^ an 
agreement between the recording industiy 
and consumer-electronics manufacturers was 
announced* The parties agreed to seek legisla- 
tion requiring a new DAT format to control 
multigenerational digital copying on DAT re- 
corders (see details in box 1-B)* This techno- 
logical copy protection^ caUed Serial Copy 
Management System (SCMS), would restrict 
multigenerational copying of digital 
audiotapes copied from analog sources or 
copyrighted digital soiux:es. However, first- 
generation^ direct digital-toKiigital DAT cop- 
ies of CDs or other digital sources would not 
be restrict^. 

Compulsory Licenses 

An alternative to prohibiting home copying 
entirely would be to grant some type of com- 
pulsory license to home copiers, with or with- 
out use of copy-protection technologies. A li- 
censing system would also allow reciprocal 
arrangements with other countries for the 
payment of home-copying royalties* 

One option would be to attach a fee to re- 
corders. Alternatively, a compulsoiy-license- 
with-royalty could be combined with copy- 
protection devices in recorders, to allow 
"metered" copying.^i Another option would 
be to attach a royalty fee to blank storage me- 
dia. The option of a temporariJiy free compul- 
sory license would preservp some flexibility 



One proposed approftch to this wouW be to sell "debit cards,** canyinga preset value, which could be used to override copy-protect 
codes. The card would be r «Miod into the recorder, which would use a microproceaaor to debit the card for the fee and record the 
identity of the material copitxi on the card or in the recorder's memoiy. If the ""empty** cards were returned, the record oT material 
copied could be uwd to distribute fees to the copyright owners. (OTA staff interviews with recording-industry engineers. December 
1968.) 

For a description of magnetic-stripe or microchip ""smart** cards and their uses in debit systems, see: U.S. Congress, Ofllce ofTech* 
nology Assessment, ""Electronic Delivery of Public Assistance Benefits: Technology Options and Policy Issues,** OTA-BP-CIT-47 
(Washington, DC: U.S. CJovemment Printing Ofllce, April 1968). 
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while establishing the legal principle of copy* 
right proprietors' rights over private uses. 

If the licensing approach were to be pur- 
sued, Congress would have to choose: 

• where the royalty fees would be levied — 
on the blank recording media, on record- 
ers, or both; 

• how the royalty fees woidd be set— by 
whom and according to what standards; 
and 

• how and by whom the revenues would be 
distributed. 

There are a range of opinions on all of these 
issues. Several other countries have estab- 
lished horii'^copying royalty systems, and 
Norway and Sweden have each established a 
private-copying tax instead of a royalty sys- 
tem. In evaluating the appropriateness of 
these systems for the United States, political, 
legal, social, and market differences need to be 
taken into account (see ch. 5). Furthermore, 
some hardware and media might have multi- 
ple uses — e.g., DAT for audiotaping or com- 
puter data storage. This requires that even 
"narrow'* options (e.g., a fee on media) must 
be considered in a broader technical context. 

Levying the Fees 

Fee on Recording Media— This ap- 
proach has been followed in several countries, 
including Austria, France, Finland, West Ger- 
many, Iceland, Portugal, and Hungary; West 
Germany and Iceland also impose fees on re- 
cording equipment. None of the royalty 



schemes on recording media has been in place 
for more than a decade. Fees on the blank me- 
dia are based either on a percentage of playing 
time, a percentage of the price, or per unit. 
Proceeds are distributed among the authors, 
performers, and producers of copyrighted re- 
cordings, based on distribution schemes de- 
veloped by the individual countries (see table 
5-l).« 

Proponents of this approach consider that a 
fee on recording media is a more precise meas- 
ure of how much copying is actually being 
done than a fee on ^he sale of the recording 
equipment. However, bxrcause media can be 
used for purposes other than unauthorized 
copying, it is not an exact measure. Some pro- 
posals have considered making distinctions 
between different types of recording media, 
such as tapes used for noncopyrighted mate- 
rial and those used for taping copyrighted 
music. A meaningful distinction by presumed 
use can be difficult to draw, however, since an 
audiotape meant to be used for lectures, dicta- 
tion, etc. could just as well be used to copy 
copyrighted music. Distinctions based on dif- 
ferent factors such as capacity, price, or qual- 
ity have been suggested. OTA considers that 
the likely blurring of niche boundaries will 
make it increasingly difficult to distinguish 
between the various recording media avail- 
able—for example, the same medium might 
be used to store copied music or computer 
data. Congress will have to be careful in craft- 
ing legislation to avoid being overly specific in 
using terms like tape** or "blank" that create 
loopholes in the law," especially in light of 
new storage technologies.^ 



"Procewisfnjmblank'ttudtuUpc levies in 1987 ranKud from about $3.2 milliuninFinliind to $15 3 mill . »n WestG<jrmttn> Figurx-h 
from 1988 indicate that revenue from France's blank-tape levy amountc<j to $16.3 million. 

**For instance, one way to avoid the f«e might be to sell tapes that were not completely blank but were mtendccJ to be recunled over 

•^Future innovations might enable ctjnsumcrs to make copies on computer disks, optical discs, microchips, etc 



er|c 



3& 



28 • Copyright and Home Copy in f^: Technology Challenffes the Law 



Box l-E— Industry Agreement Concerning DAT 

On July 28, 1989, representatives of the international recording industry and several consumer electronics 
manufacturers announced the outcome of a senes of working group meetings to negotiate joint recommenda- 
tions on technological means to limit DAT copying. A Memorandum of Understanding (MOU; was signed in 
Athens, Greece in June 1989, and subsequently ratified by the participating parties. According to a background 
paper prepared by the RIAA and EIA, 

"The sole purpose of the Memorandum is to agree on joint recommendations to governmental authori- 
ties— the U.S. government, the European Commission, the Government of Japan, and other governmen- 
tal bodies -as to a loi mat for DAT that accommodates public policy concerns of consumers, artists, and 
industry. The only respect in which this Memorandum has any *brce or validity is the obligation to sup- 
port the agreed recommendations to governments, and to plan further meetings addressing possible fu 
ture recommendations to governments. The Memorandum and the discussions leading to it do not ad- 
dress, and have not addressed, any private business conduct or decisions," 

The recommended furmat for DAT is based on a version of the Philips "Solo-Copy" method for limiting serial 
imultigenerational; copying (see ch. 2 for a description of technical alternatives for restricting copying;. The 
format, now called Senal Copy Management System (SCMSi, wc^uld allow DAT recorders to be used for direct 
digital -to-digital copying, but would restrict making digital to digital copies of the copies. As proposed for DAT, 
SCMS would not affect home taping on conventionaJ analog recorders. However, only one additional generation 
of copies of DAT tapes copied from analog inputs could be made. 

In additionto the International Federation of the Phonographic Industry iIFPIj and RIAA, 15 European and 
Japanese cons\imer electronics companies participated in the working group that developed the MOU: Pv^itsu 
General Corp., Grundig, Hitachi Ltd., Matsushita Electric Industrial Co. Ltd., Mitsubishi Elearic Corp., NEC 
Home Electronics Ltd., Philips International B.V., Pioneer Electronic Corp., Sanyo Electric Co. Ltd., Sharp 
Corp., Sony Corp., TDK, Inc., Thompson Consumer Electronics, Toshiba Corp., and Victor Company of Japan 
Ltd. EIA was not a participating party to the MOU, but was represented in Athens as an observ'er, and .subse 
quently endorsed the United States legi.slative goals recommended in the MOU. SCMS standards will l/e pro- 
posed to the International Electrotechnical Commission. 

According to EIA and RIAA, the objective of the agreement in the MOU is "government implementation" of 
the recommendations -I.e., mandating implementation of an SCMS standard -worldwide. In the United 
States, the EIA and RIAA have las uf August 1989, agreed to a.sk Congress to con. side r legi.slation implementing 
the recommendations and to work jointly to support it.s pa.si>age. Absent legish .lun, tht partie.s are nut bound to 
implement SCMS. 

Serial Copy Management System (SCMS) 

SCMS contmls "serial" digital copying on DAT rectjrder.s- copying .sectjnd, third, and .succeshive genera 
tions of DAT tapes from a first generation DAT copy. According to an ELVRIAA background paper, SCMS will 
alluw any original prerectjrded work :e.g., a record, tape, or CD, to l>e ctjpied indefinitely onto different blank 
DAT tapes. However, SCMS will limit the number of digital to-digit^il copies that am be made from the ctjpies, 
unless the source material is both digital and "unprotected". 

As proposed, the SCMS standard for DAT would be implemented with a .-special chip v reportedly under devel 
opment With SCMS, the DAT .sampling rate would be the .same a.s the CD rate, allowing direct digital ctjpyinguf 
CDs. Although earlier consumer model DAT recorderh might be retrofitted with the SCMS chip once it became 
available, the earlier mtxlehs operate with a different .sampling rate and do nut permit direct digital a>pying of 
CDs. 

The SCMS chip would be programmed to read copyright coding information already in li.e digital subcode 
channels uf digital recordings and bruadca^th. The^e channels are separate from the muaicchaniieLsand include 
"category codes" indicating what type ofdigital device ih being used as the source .e.g., a CD player, who.se output 
IS protected, or a micruph jne with an internal analog to digital converter, whose output is not protected ^ and 
"copyright fags" .ndicating whether or nut the material is marked for ( ipyright protection. DAT recorders with 
SCMS chips would use the comb mat ion of the category code and the ctjpyright flag to determine whether copying 

Continued on next page 
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would be permitted. If so, the DAT recorder would wnte appropriate copy protection codes into the djgital sub 
code channels of the DAT tape being recorded. For example, if the source material's category code indicated a 
digital source (e,g„ CD) and if it were marked for copyright protection, a code of "1,0" would be written onto the 
DAT copy as it was being made. Then, if a DAT recorder detected the ** 1,0" code on digital material, the reajrd 
function would not operate. By contrast, if source material were l)eing copied from a digital microphdne and N»,tre 
not copy protected, the DAT recorder would write a code of "0,0" on the copied tape, and future serial copying 
would not be limited. 

SCMS also limits the number of generations of copies that can be made of source matenal entering the ana 
log inputs of a DAT recorder. Current technology does not permit identification of copyrighted m;.itnal in the 
analog domain. Therefore, material (includinganalog cassettes, LPs, or radio broadcasts/ recorded via the ana 
log inputs would be marked with a copy protection code of "1,1" in the DAT copy's digital subcode channel. One 
more generation of digital to-digital copies could lie made from this tape, the second generatu)n ajpy wtjuld be 
marked with a "1,0" code and could not be copied on a DAT recorder. 

Other Home>Copying Issues 

The agreement to seek legislation mandating the SCMS standard for DAT leaves open the (juestion uf royal 
ties (e.g., on blank tape and'or recorders; for home copying. According to an RIAA press release, the MOU sthtes 
that the three European signatories acknowledge that they accept the principle of royalties and will not oppose 
efibrta by the recording industry to secure legi.slafion implementing royalties for private copying. The Japanese 
signatories acknowledge that the recording industry places extreme importance on royalties for copying that la 
permitted to continue following the adoption of any technical standards. All parties Ui the MOU agreed that the 
adoption of technical standards should not be relied upon as a basis for supporting or opp<j.sing royalties. 

RIAA has announced that, although it continues to strongly support royalties to compensate for the DAT 
copyi ngpermitted by SCMS, it will not pursnie royalties in Ihe 10 1st Congress. RIAA ha.s statixl that it dixsb intefid 
to pursue royalties subse<}uent to legislation requiring SCMS, 

The signatories to the MOU have committed to di.scuss se\^ral other copying related i-ss-ues, including recur 
dable and erasable compart discs (CD Rand CD E> and development and implementation tjf SCMS ^n the ^iriaiug 
domain. 

SOURCES RIAA. "DAT Agreement Reached" (press release., Jul> 28, 1989. RiAAand ElA, Agreement uu Re-Ci,rTimcr.,irt 
lions to Government as to DAT" and 'The Serml Copy Management S>slcm kSC'MS; How It Works" 
gnnincj papers), July 1089. TV Digest, vol ^J. No 36, Sept 4. 1989 



If a home-copying royalty were attached to 
blank media, the consequences for home 
copying are unclear. Possible outcomes could 
include: no change in theamount of home tap- 
ing taking place; a decline m sales of blank me- 
dia, with consumers buying fewer tapes, but 
reusing them more often or becoming more 
selective in whtH they tape;^^ consumers buy- 
ing prerecorded material with the intention of 
making more than one copy to trade with 
friends, thereby spreading the costs, and'or in 
the case of exemptions for certain types of 
tapes (i.e., tapes of lower quality), consumers 



opting to record music on tapes of inferior 
quality rather than to purchase higher-qual 
ity tape subject to the fee. 

Fee on Recording Equipment — The ration 
ale for this approach is that a fee placed on the 
sale of the recording equipment reflects the 
ownership of copying equipment. However, 
this would not reflect the number of copies ac 
tually made. Unless categories of hardware 
for purchasers; were exempted, all purchasers 
of recordingequipment would pay the fees, re 
gardless of whether the equipment was used 



•For example, many ct)nsumers listen uj their recent purchases fi^r alxjut a rr.onth and then lihrar> them 
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to record copyrighted music. This might be 
considered unfair hy those who seldom or 
never use their recorders to copy prerecorded 
music. 

For this type of royalty system, equipment 
would have to be classifiea according to use, 
whether as players or recorders. It woidd also 
be necessary to distinguish betw .n recorders 
used for copying copyrighted material, such 
as music, and those usee' for recording non- 
copyrighted materials, such as lectures and 
dictation.?lFor "all-in-one" systems, in which 
all the components are sold together as one 
product, it would be necessary to decide 
wh3ther the royalty fee would be levied on the 
whole system or only on the recorder.^^ 

If a home-copying royalty were levied on re- 
cording equipment, several consequences for 
horne copying are possible, including: no 
change in the amount of home copying; an 
overall decline in hardware sales; or a lag in 
the sales of new recorders, with consumers 
opting to retain their old recorders rather 
thar purchase a new one subject to the levy. 

Fee on Both Media and Recording Equip- 
ment—This approach has been adopted b^' 
such countries as Iceland and West Germany. 
Some proponents argue that a fee on both the 
hardware and the recording media is more ap- 
propriate, since both the hardware and the re- 
cording media are necessary for copying. They 
also argue that a more equitable return to the 
affected parties is ensured since both the 
manufacturers of the recording media and 
hardware will have to share in the payments 
to the rights owners. The levy would likely be 



passed on to consumers in the form of higher 
prices. 

A royalty on media and equipment may give 
the impression that consumers are being dou- 
ble-charged. Such perceptions might moti- 
vate consumers to buy only limited quantities 
of recorders capable of makin j home copies, 
and to purchase players (as opposed to player/ 
recorders) for the car, travel, etc. 

Setting the Fees 

Amount— A theoretical approach to deter- 
mining the amount of a fee to place on the re- 
cording equipment and/or tape would be to at- 
tempt to determine a comprehensive estimate 
of the overall net financial impact of home 
taping on copjrright holders. Any estimate of 
this sort, however, depends on assumptions, 
and different assumptions can yield a broad 
range of plausible (and sometimes implausi- 
ble) estimates. 

Three practical approaches used abroad for 
royalties on media are: 

1. a flat fee, regardless of price or capac- 

ity;6a 

2. as a percentage of the price; and 

3. based on the capacity (playing time) of 
the recording medium.^s 

In most countries where a royalty on record- 
ing media has been established, it is based on 
playing time, although the capacity of new 
media will vary dep)ending on the type of ma- 
terial being stored (e.g., compact-disc storage 
of audio or full-motion video). 



**This distinction might be more difTicult than it appear?, since a recortJer typicaJl> used fur recording nuncopyrighted materimo 
can also be used to copy music 

^'Manufacturers might also think about deleting the recording feature from "all-in-une" 6>5temsifthe fee were based on the coat of 
the entire system 

**Somehave cnticizwJ this approach on the grounds that the ro>alt>on a tape of inferior quahty will be the same rt.-> that on one of 
superior reality and the latter is more likely to be used to tape recorde<i music, 

^'Some believe that the latter is must appropriate, since p)a>ing time is the best mw^isure oChow much home tapmg is bemgdune. 
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Roj^ty fees on hardware cou!d be based on 
a flat fee or as a percentage of the price of the 
recording equipment. A flat fee mi^t be sim- 
pler to adnunister than one based on price. 
However, some argue a flat fee would be inap- 
propriate because the royalty on an inexpen- 
sive recorder would be the same as that on one 
with more features, and the royalty will be re* 
duced if it is p^ged to the price of less*expen- 
sive recorders. 

Special fees might be adopted for dual-cas- 
sette and dubbing machines that make tape- 
to-tape copies. If a royalty surchatge is placed 
on this type of equipment, the result may be a 
decrease in the sale of dual-cassette recorders, 
as V ell as decreased sales of prerecorded cas- 
settes* Home tapers mi^t opt to buy more 
CDs and records and tape from them. 

Incidence and Exemptions— Congress 
wouid have to decide whether home-copying 
levies would be collected from manufacturers 
or consumers. If the levies were collected fit^m 
manufacturers, they will likely be passed o n to 
confumers throu^ hi^er prices. If the 
manufacturer were responoible for the fee, de- 
cisions will have to bo made as to whether re- 
tailers will have to special order exempt tapes/ 
equipment, and as to how royalty-^empt 
consumers will be able to recover the royalty. 
Unless there are provisions for exempt con- 
sumers to special-order tapes and/or equip- 
ment, everyone would be subject to increased 
prices at the point-of-sale. 

If the consumer were responsible for the 
payment of fees^ it wotdd be necessary to de- 
cide how individuals will prove that they are 
eligible to receive an exemption. Would they 
also have to prove that they will not use tapes/ 
equipment to copy copyii^ted music? If so, 
how would they go about proving it? What 
would happen if a customer wants to buy 
tapes in bulk, and doesn't yet know whether 




Photo CmcMcOourtBKf of G9r»BtofmnMndWmCwM/9 



HoTiie musicicns make practice tapes. 

he will use them to tape lectures or music? 
Would that individual be able to pturchase 
royalty-exempt tapes/equi^^ment at the retail 
store, or will he have to fill out a form to ob- 
tain a rebate? Either method would involve 
more work for both the retailer and the cus- 
tomer. The task of having to fill out additional 
forms and/or provide proof of exemption 
might deter some individuals from seeking re- 
imbursement. 

It has been suggested that exemptions be is- 
sued to professional users, to handicapped 
persons,7o on exporxSy on equipment or tape 
found to be "unsuit<\ble" for the home taping 
of music on the basis of "technical criteria" 
such as reproduction quality (i.e., business 
dictation machines and micro cassette 
tapes),7i and on machines that are not de- 
signed to copy {i.e., microphone-only record- 
ers and playback-only devices). If exemptions 
were given to "professionals," this term would 
have to be defined to indicate who qualified 
for exemption— home musicians, for exam- 
ple, may also use consumer-model recorders 
during practice sessions or to work on new 



^If exemptions are made for handicapped persons, would th^ be issued tc organizations representing them, or to indiWduals? 
^^Some recorders, althou^ not most suitable for recording copyri^ted music, are nonetheless capable of doing so. 
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material. Additionally, special provisions for 
fair-use copying, such as partial exemptions 
from the royalty, would need to be considered. 

Administering and Distributing 
Home-Copying Royalties 

As discussed above, home-copying royalties 
could depend on the type of copyrighted work 
being copied (e.g., recorded music, television 
broadcasts, etc.) and/or the identity of the 
copier (e.g., the handicapped, students, mem- 
bers of the general public, etc.). The royalty 
fee might even be set arbitrarily low for some 
or all classes of users.72 The question of how 
the royalty scheme should be administered 
and how royalty revenues should be distrib- 
uted would have to be addressed. 

Chapter 5 discusses proposals for the ad- 
ministration and distribution of audio home- 
cop3ang royalties, including the provision pro- 
posed in the Home Audio Recording Act 
introduced in the 99th Congress. For this dis- 
cussion, we proceed on the assumption that 
royalties for home copying should be claimed 
through efficient centralized collection/distri- 
bution societies, rather than by individual 
copyri^t holders making claims against 
manufacturers, importers, retailers, or con- 
sumers. 

Administration -Administration of a home 
audio copying royalty might be assigned to an 
already-existing organization, such as AS- 
CAP, BMI, SESAC or the Harry Fox Agency.73 
Other types of copying-rights organizations, 
like the Copyright Clearance Center, which 
collects and distributes photocopying royal- 
ties, might also be considered.^^ 



ASCAP, SESAC, and BMI are performing- 
rights societies, so using this model would 
presume that patterns of copying and per- 
formance (namely, radio air play) are similar. 
The Harry Fox Agency collects mechanical 
royalties (based on sales), so that using its da- 
tabase as a basis for distribution would pre- 
sume that patterns of copjdng and purchasing 
are similar and the best-selling works are the 
most copied. Both models (copying is associ- 
ated with air play, copying is associated with 
sales) are arguable; it may be that the less 
popular or less accessible works are copied 
more, for convenience or because consumers 
do not value them highly enough to be willing 
to pay the retail price.^s One potential advan- 
tage to using an existing society's structure is 
that the administrative expenses would tend 
to be lower, compared to starting an entirely 
new organization. The structures of these par- 
ticular organizations, however, are such that 
recording companies and performers (who are 
not composers or songwriters) would have lit- 
tle say in their management. 

Another possibility might be to expand the 
responsibilities of the Copyright Royalty Tri- 
bunal (CRT) to include determining and dis- 
tributing home-copying royalties, but this 
would require additional staff and funding. 
Under the compulsory licensing provisions of 
the Copyright Act of 1976, the CRT (an inde- 
pendent agency in the legislative branch) is 
currently responsible for determining and dis- 
tributing royalties from cable retransmis- 
sions and public performances on jukeboxes, 
and for determining the royalty rates for 
phonorecords and some public broadcast 
transmissions. But cable retransmissions are 
relatively easy to monitor, compared with 
home copying. 



^^his would be somewhat analogous to the "health care" exception proposed during the 100th Congress to permit the unauthor- 
ized but noncommercial performance of audiovisual works for patients in health care facilities. See U S Congress, Congressional 
Research Service, "Videocassette Recorders. Legal Analysis of Home Use," Douglas Reid Weimer, Jan 10, 1989, p, 13, 

'^See ch. 5 for a description of these organizations 

'V. Alen, Copyright Clearance Center, personal communication, Apr 28, 1989 
'*The study's advisory panel members were of divided opinion on this. 
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A new private or public organization could 
be established. By starting fresh, all the bene- 
ficiaries could be given voice in the organiza- 
tion's management. There are two disadvan- 
tages to this approach: 1) startup costs would 
be higher; and 2) it would take time to set up 
the organization and its procedures. It might 
take some time before startup costs were met 
and the bulk of royalties were actually distrib- 
uted. Moreover, setting up a new organization 
is not easy or trouble-free. 

Whichever general approach (augmenting 
an existing administrative infrastructure or 
establishing a new one) were chosen, the 
source of operational funding would have to 
be determined — whether it was intended to be 
self-supporting (via overhead charges on col- 
lected royalties) or supported by appropriated 
funds. 

Distribution — Distribution of audio home- 
copying royalties raises some questions: 

Should the proceeds go as directly as possible 
to the persons and legal entities whose rights 
are being used and whose interests (it har. been 
determined) are being harmed by home copy- 
ing? If so, then royalty revenues would be dis- 
tributed in some fashion anong established 
recording companies, songwriters and com- 
posers, music publishers, singers, musicians, 
studio personnel, etc/^ But if Congress consid- 
ers that a major reason to grant rights over 



private use is because of the harm to new tal- 
ent (struggling artists or composers, new acts) 
and/or less popular genres, then special atten- 
tion may be warranted for these classes of po- 
tential beneficiaries. 

Should the distribution be based on sales, per- 
formances, bothy neither? Basing the distribu- 
tion on sales or air play may be inexact. More 
importantly. Congress might *. .iisider that ex- 
tra incentives (via these royalties) are more 
desirable for strug^ing or new talent, or for 
genres like classical music. This would, how- 
ever, promote works by new talent at the ex- 
pense of the established, or subsidize less 
popular material at the expense of material 
with a larger market. 

Other countries with home-copying royal- 
ties have followed a number of approaches to 
the above,77 and if Congress were to establish 
a royalty scheme for home copying, it might 
choose to reserve at least some portion of the 
proceeds to nurture new talent or certain 
t3rpes of works or performances, like classical 
or "new" music. If, for instance, the effect of 
home audio copying that concerned Congress 
the most was that it diminished market incen- 
tives for producing the work of new artists, 
then some home-copying royalties could be 
targeted to provide financial incentives for 
productions or performances that would not 
otherwise be attempted.^a The Music Per- 
formers Trust Fund, for example, is a fund set 



^*For example, to provide incentives tu artists to cunt»nue to develop new material, it might be desirable to give a portion of the 
royalty directly to the performing artist, rather than give a larger portion to the record company to allocate according to contractual 
provisions On the other hand, givi.^g a larger share to the record company might give it more mcentives to record new acts and mate- 
rial. 

"^See ch 5 In France, for example, proceeds from the audiotape tax are divided unequally among authors, performers and produc- 
ers In Belgium, the proceeds from a proposed levy on blank tape would be split, with half going to artists, authors and recording 
companies, and theother going to support artists and cultural institutions in Belgium's three language communities. In Iceland, pro- 
ceeds from the levy on blank audiotapes are allocated to performing artists and producers, composers and writers, the performers' 
share is deposited into a fund to be used for the promotion of the profession, particularly for music schools. In Sweden, tape tax reve- 
nues are turnedoverto the government, which uses two-thirds for unspecified purposes, of the remainder, most is put into a cultural 
fund, with a small portion divided among the author, performer, and producer In West Gtirmany, royalties are collected on blank tape 
and on recorders. Revenues are distributed among the various collection societies for mubic authors, performers, and producers, arid 
lyric authors, which then distribute royalties to their members. 

'•Although top recording artists, composers, and songwriters might object that this would deprive them of their due, there would 
seem to be at least some justification for such an action The recording industry already relies on the large profits from their most 
successful releases to subsidize new releases, since the targeted monies would be ui>ed to finance new releases, at least some would 
flow back to the /ecording companies anyway 
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up to foster and encourage the use of L ve mu- 
sic. For every recording sold, the recording 
company contributes to a fund to be used for 
the continuation of live public performances, 
such as performanceo in nursing homes, pub- 



lic concerts, or any other type of public per- 
formance where no admission fee is charged. 
The funds are allocated among individuals 
who participate in the performances. 
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INTRODUCTION 

Copyright law defines the boundaries he- 
tv/een permissible and prohibited uses of copy- 
righted works. These boundaries are based on 
copyrights intellectual property bargain,' 
tempered by the feasibility and efficiency of 
enforcement. Technology, driven by the social 
and economic objectives of its users, defines 
the frontiers of possible uses and feasible en- 
forcement. Technological changes that sub- 
stantially alter the nature and extent of possi- 
ble uses, or the feasibility of enforcing 
prohibitions against certain uses, give rise to 
tensions between users and copyright proprie- 
tors. 

Technological change as it relates to copy- 
right presents a major challenge to govern- 
ment policymakers, who must continually 
seek to define and maintain the appropriate 
relationship among policy, the laws imple- 
menting it, and the consequences of techno- 
logical change. While technology and the law 
are fundamentally interrelated, new uses of 
technology should not, in themselves, have 
the force of law. 

New uses of technology can, however, exploit 
persistent ambiguities in existing laws, and by 
making possible — or prohibiting — selected ac- 
tions, they can have the effect of lawmaking. 
This maybe happening for copyright. The re- 



cording industry considers that the growth in 
and current prevalence of home audiotaping 
have created a situation in which persistent 
ambiguities in the law have been exploited to 
the point that consumers believe that they 
have a "right" to tape.2 On the other hand, any 
industry agreements resulting in technologi- 
cal copy protections implemented in the 
works themselves and/or in recording devices 
would redefine "possible'' uses and would ef- 
fectively shift the boundary toward the pro- 
hibited. From the public's viewpoint, the re- 
sult would be equivalent to a change in the 
copyright law. Moreover, although home 
copjang would be the intended target for these 
copy protections, they could potentially limit 
the doctrine of fair use.^ 

The debate over home audiotaping, which 
prompted Congress to request this study, is a 
situation in which technological change has 
strained ambiguities in the current law to the 
point where copyright proprietors have peti- 
tioned for legislative relief from the projected 
consequences of new copying technologies. In 
this instance, new consumer products would 
enable users to make digital copies of copy- 
righted recordings in their homes, at a time 
when digital recordings (i.e., compact discs) 
were becoming increasingly important to re- 
cord companies' p^-ofits. Multigenerational 
digital copies (i.e., ''clones") could be pro- 
duced with no loss of quality.^ In support of 



'Thu liarguin ib a balancing (if s(x.ial ubjociivL.s enoiiuragingthc prtKJuctiun amJ (Ji.s.scnnnatiun uf diverse hlw workh iby pruviJing 
ur.t>nomic incentives fur crcatur.s viaalimitetl m(jnijfKjl>j and encouraging wuleijprcad access Lu and utilizatiijn uf wurks Sg^ Intellec- 
tual Prvperty RighU m an uf Electnmn,^ and Information, OTA CIT 302 llvlelbuurne, FL Kreiger PubhshingCo . April 1086). 
especially ch 2antJch 7, fur mure un the intellectuai prupcrt> bargain lK;twCH;ncreaLursand the public, and huw ittschanginginanera 
of eIc»ctroniC information 

n'his pfjint was raised in RIAActjmmentsun a draft uf this reptjrt R<jscn. RIAA, letter to J Winston, OTA, May 2, 1089 Enclo- 
sure with comments on draft cb. 0, p 1 ) 

^Aithuugh copy -pruiectiun tethnulogies would not nexessarily prevent ail copy ing under the lioctnneof fair use, special provisions 
and exceptions woo Id have to Ix; worked out to allow fair- use copying Even so, tran.saaiunal or "hasale"a/sts for individuals would Ixj 
higher, perhaps discouraging some fair use 

*Anutherc sample IS the debate over vide<x.assette re»cortlersand home videotaping, which isbeingretjpenedby the Motion Picture 
Association of America tWPAA; The MPAA is uilling for technological means to prevent home recording of muvir^ ai\ 'wn on pay 
cable, or delivered by premium satellite or f>ay -per view services. ;Jack V'alenti (President/MPAAj, "Viewpoin.s, " Televi&ion, Radio 
Aiie,?Qh 6, 1989, p. 91 ) 
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proposed legislation to introduce home-tap- 
ing royalties or restrict home copying,^ the Re- 
cording Industry Association of America, Inc. 
(RIAA) has argued that the technological 
change from analog to digital recording will 
greatly increase home copying, so as to seri- 
ously threaten the industry's economic viabil- 
ity. Considering that sound recordings have 
historically had inadequate copyright protec- 
tion, compared with other types of works,^ 
copyright proprietors (for both the music and 
the sound recordings) have called for Con- 
gress to enforce what they consider to be the 
existing boundaries of copyright.^ 

The legal status of home audiotaping and 
other types of private use is ambiguous, how- 
ever (see ch. 3). Although the status of some 
specific private uses has been determined 
judicially, current legislation does not provide 
explicit guidance as to whether copjo-ight pro- 
prietors' rights extend to noncommercial pri- 
vate uses. Many believe that they do not. Oth- 
ers consider that home audiotaping, at least, 
is noninfringing under the doctrine of fair use. 
From either of these perspectives, proposals 
to extend proprietors' rights can be regarded 
as a call for Congress to strike a new intellec- 
tual property bargain, in which unrestricted 
and/or uncompensated home copying of audio 



materials is deemed not (or no longer) to be in 
the public interest. 

At the same time, some copyright proprie- 
tors are pursuing unilateral and/or coopera- 
tive industry measures to implement techno- 
logical means for copy protection. Such 
protective measures would shrink the frontier 
of possible uses of works, which would in ef- 
fect shift the boundary of permissible uses — 
includingsome fair uses as defined in the 1976 
Copyright Law.6 

The 1986 OTA report. Intellectual Property 
Rights in an Age of Electronics and Informa- 
tion,^ broadJy examined the impacts of new 
technologies on the enforcem'^nt cf intellec- 
tual property rights, including the right to 
control reproduction of cop3Tighted works, 
the right to control publication and perform- 
ance of works, and the right to control the 
making of derivative works. That report 
found that technological changes offer oppor- 
tunities for social and private gain at the same 
time that they challenge the current business 
and legal en\dronments.^o For example, tech- 
nologies that lower the cost and time required 
to copy, transfer, or manipulate information 
and intellectual property can make works 
more accessible, make them more valuable to 



*See. for uxample. t.^c Home Audio Recording Ac/. S. 1739, 99th Cong . or H.R. 1384 and 3 506 in the 100th Cong. 

*Thisvaewpointwes presented by C Sherman I Arnold and Porter, representing the RIAA/ at the st»jd>'s final advisory panel meet- 
ing on Apr 24, 1989, Sherman also ctjnsidered the distinctions in OTA'sanalysisofeleclronjc delivery versus -performance ^see 
below) to Ixi " perilous** ones that proprietors of other types of works did not have to deal ^ith 

^According tx) the RIAA, " thcmasicindastry has consistently maintained that home copying is illegal under current ajpyright law 
and has simply sought legislation to make copyright protectiun more than an empty right ' iH. Rosen, RIAA, letter to J Winston. 
OTA, May 2, 1989 Enclosure with comments on drafl ch 0, p 1 ) 

•For example, copying brief excerpts from one or more "technologically copy -protected " recurfjings.fi^r the purposes of teaching or 
criticism, would be problematic. 

The recording industry Joes not consider that technological copy protection would eliminate copying permittetl under the doctr.iie 
of fair use and taJtes the position that legitimate fair usti* should be preservwl and thpt exemptions should and could be worketl out 
(H. Rosen, RIAA, letter to J. Winston, OTA, May 2, 1989 Enclosure with comments on draft ch 9, p. 12 ) 

WA-CIT-302, op. cit . footnote 1. 

^°At this study 's final advisory panel meeting on Apr 24, 1989, some panel members reemphasized the challenges that new tech- 
nologies present for the current copyright system, which they considered to be nearingobsoleticence, but dauntingly complex trover- 
haul. 

For a more complete discussion of technological changes and the enforcement of intellectual property rights, including impacts on 
print, music, video, and other media, see OTA-CIT-302, op cit , footnote 1, pp 97- 123. 
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consumers, and make using them more con- 
venient. These technologies can also make en- 
forcing intellectual property rights more diffi- 
cult, and may lower rights holders' 
expectations of economic returns. If so, this 
might reduce creators' financial incentives to 
produce new works. Furthermore, the 1986 
report noted that enforcement of intellectual 
property rights wiU potentially be more intru- 
sive, as copying, transferring, and manipulat- 
ing works become private activities in the 
home. 

The Copyright and Home Copying study 
focuses on one type of intellectual property 
protection -copyright -and one venue- the 
home. The study's empirical work examines 
the home use and/or taping of copyrighted 
audio materials and, to a lesser extent, video 
materials. The cop3rright issues raised by 
home audio* or videotaping are enmeshe 
with broader questions about the general 
status of private use^ including home copy- 
ing. Because the current copyright law gives 
little guidance on private use, especially 
whether private use is an infringement of 
copyright, the question remains whether the 
overall objectives of copjrright are best served 
by granting copyri^t proprietors exclusive 
rights over home copjring, including the 
rights to be compensated for and/or to pre- 
vent it. 

Up to now, the courts have applied the doc- 
trine of fair use, absent other statutory guid- 
ance, to make explicit but limited and niche- 
oriented determinations about home copying 
and other private uses of specific categories of 
copyrighted works. Leaving these determina- 
tions to the courts, as specific cases arise, has 
allowed Congress to avoid premature or 
short-lived copjanght legislation, and has 
helped maintain flexibility in the face of 
changing technologies. 



The confluence of current technological 
and business trends, however, may make an 
explicit congressional deflnition of the legal 
status of home copying more desirable to re* 
duce legal and market uncertainties and to 
prevent de facto changes to the copyright law. 
^hese trends are: 

• The movement to digital representations 
of music, video, and other types of enter- 
tainment and information available to 
consumers. With these come new digital 
recording technologies for home use, and 
more powerful means for home users to 
interact with and manipulate digital 
work? jis well as to make derivative 
works. 

• The erosion of niche boundaries used to 
categorize copyrightable works accord- 
ing to their content (e.g., aud^o, video, 
computer software) or physical format 
(e.g., audiotape, videotape, computer 
disc). 

• The emergence of new delivery infra- 
structures to bring music, video, and 
other forms of information and enter- 
tainment into the home (e.g., fiber optic 
cable, pay-per-view, and interactive ca- 
ble services). 

• The efforts of some copyright proprie- 
tors (e.g., in sound recordings and mo- 
tion pictures) to develop and implement 
technical means for copy protection. 

Some industry stakeholders do not con- 
sider that the ambiguous legal status of home 
copying represents a "problem" requiring any 
additional legislation to deal with home 
audiotaping. In part, this position reflects the 
view that the doctrine of fair use is sufficiently 
adaptable to address home audiotaping, at 
least, and that Congress intended for the 
courts to use this "safety valve" in dealing 
with home copying.^ ^ 



"Gary J Shapiro, Electronic Industries Association. Apr. 28, 1989, letter to OTA with comments on draft ch. 5, pp, 1,5. 
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Box How It Work^ 

Digital audiotape's transport system (left) works just like that of a videocassette recorder. Once inserted in 
the de^ the cassette's protective lid opens and the tape is extracted and wrapped 90 degrees around the head* 
bearing drum* As the tape moves past the drum from left to ri^^t at 1/3 inch per second, the drum moves counter* 
dockwiise at 2,000 rpm (middle). This combination yields a recording speed of 123 indies per second —65 times 
faster than today's analog cassette decks. Because the tape is held at an an^e to the drum in a helical pattern, the 
drum's two magnetic heads write and read information in diagonal tracks across the width of the tape instead of 
longitudinally along its lengthy as in analog recording (right). This space-saving arrangement provides 2 hours of 
information on a niatchbox-size cassette. Because each of the two heads is mounted at a different azimuth, the 
information*bearing tracks are laid down in an alternating pattern. 



Transport System 



... Magnetic Rotating head-drum 
Cassette ild ^ tape 



Rotating Head 



Tape cassette^ 
\ 



V tape 



/ Record/piay head T*P® (seen from back side) 
Head-B 

Drum rotation 



Cassette lid 

Reprinted from Popular Mechanics, July 1987. 
Copyright The Hearst Corporation. All ri^ts reserved. 




Tape width: 
3.81mm 



Track Scheme 



Track width 0.0136mm 
(about 6/10.003 in.) 

Optionai track-i (0.4mm) 

Guard band 
(0.1mm) 

Rotating head 
direction 

Guard band 
(0.1mm) 




Tape Optional track*ll (0.4mm) 
Head-A direction ygp^ diretMon (seen from magnetic coating side) 



Continued ambiguity about congresaional 
intent and the legal status of home copying 
may, however, become undesirable, for two 
main reasons. First, the legal ambiguity gives 
rise to market uncertainty. As new digital for- 
mats and recording technologies develop, 
hardware and software producers will become 
even more interdependent: just as for com- 
puters and computer software, decisions 
about technical standards and formats made 
by one industry will critic4\lly affect the 
other.^2 Because of this mutual dependency, 



the market uncertainty will impinge on 
broader groups of stakeholders, including the 
public. 

Continued uncertainty blurs market sig- 
nals and raises business risks for hardware 
and software producers alike; pricing and out- 
put decisions are more difficult. Potential of- 
ferings of new products and services may be 
delayed or withheld; delays and/or limited 
markets have real costs for consumers and 
producers. 



^'Industry standards determine the compatibility and featuresof different hardware and/or software products. For more on indus- 
try standards and their role in determining markets, see U.S. Congress, Office of Technology Assessment, Critical Connections: Com- 
munications for the Future, OTA-CIT-407 (Washington, DC: U.S. Government Printing OfTice, forthcoming). 
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Box 2-8-- Analog CoMsette: How It Work$ 

In analog cassette recording, a nonrotating 
fixed head enters the housing to press against the 
tape. The tape passes by the head at 17/8 inches 
per second, and separate tracks for the left and 
right stereo channels are recorded simultane* 
oualy along the length of the tape. Whenthefirst 
side is recorded, the cassette is flipped to record a 
second set of stereo trades on Uie remaining 
width of the tape. In DAT recording just like 
videotape, there's no need to flip the cassette. 




Sid^-l right ch«nn«i 
. Sld««1 l«ft chann«i 



Stationtry r*cor(}/pl«y h»«d 
Stationary r»cord/pUy httd 



T«p« dlrtctlon ItU to right 
It—n from b«ck tidt) 




Ttp« direction runs 
i«ft to right whtn 
casMttt Is flipped to sid«<2 

Reprinted from Popular Mechanics, Ju]y 1987. 
Copyright The Hearst Corporation. AJI ri^ts re- 
served. 



• In 1987, the RIAA threatened to sue the 
first manufacturer selling consumer- 
mcdel digital audiotape (DAT) recorders 
in the United States. (See box 2-C.) Many 
consider that this threat is largely re- 
sponsible for consumer-model DAT re- 
corders being withheld from the U.S. 
mass market for the past 2 years. In late 
April 1989, one mantifacturer began im- 
porting and selling modest quantities of 



DAT recorders (with professional fea- 
tures) in the consumer market The firm 
reportedly expects to sell about 500 of 
the ($10,000) machines in the first year, 
while consumer models with more lim- 
ited features typically sell for about 
$1,500 in Japan and Europe.i3 

The July 1989 Memo of Understand- 
ing (MOU) between the international re- 
cording industry and several consimier- 
electroa^cs manufacturers (see box 1-E) 
may eventually lead to mass introduc- 
tion of DATs with copy-limiting features. 
However, early press accounts of reac- 
tions to the agreement indicated that 
hardware industry executives considered 
it unlikely that DAT recorders manufac- 
tured with the special featxires could ap- 
pear on the market before spring 1990.^^ 
Some copyright holders and music pub- 
lishers also expressed concerns that the 
legislative objectives did not include roy- 
alties.^5 

Another emerging digital technology 
(recordable/erasable compact disc) faces 
similar uncertainties— some copyright 
proprietors have already branded it as "a 
worse problem" than DAT.^s A Japanese 
firm announced sample-size shipments 
of write-once, recordable compact disc 
(CD-R) recorders in late 1988, with the 
initial market intended to be limited to 
professional applications as an editing 
tool for CD-ROMs or for small-lot pro- 
duction of CDs or CD-ROMs. To mini- 
mize copyright-related controversies, 
another firm selling blank discs an- 
nounced that it did not plan to supply 



''JeanRoaenbluth. "Defying RIAA Threats of Uwsu its. Nakamichi Importing DAT Players," Vaw/y.Apr. 26-May2. 1989. p. 208. 
'^TV Digest, vol. 29. No. 31. July 31. 1989. 
'^Digest, vol. 29. No. 32. Aug. 7. 1989. 

;«*^Recorf«ngCD Worse thwDA^^ TVIhgest. vol. 28. No. 46. Nov. 7. 1988. "Blankund Erasable CDs Prompt Fears of 

Piracy in Trade Group," Vanety, Nov. 23, 1988. p. 96. k » 
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Box 2-C'-DigUal Audio Tape 

Rotary-head digital audio tape (R-DAT, usually referred to as DAT in this report; is a format witn consumer- 
entertainment and computer data-storage applications. For consumer entertainment, the DAT format permits 
high-quality digital recordin^playback of CD-quality music. The current DAT standard specifies two basic oper- 
ating modes: a 44.1 kHz sampling rate (the same as for audio CD) for playback only, and a 4d kH& sampling rate 
for recording and playback. The 44.1 kHz mode can playback either prerecorded tapes made (in real timej from 
CD master tapes or prerecorded tapes made using high-speed contact printing. As of mid- 1989, most consumer 
models operated at the 48 kHz rate, with 16-bit resolution, the 48 kHz rate was intended to prevent direct digital- 
to»digital recording from CDs. HoMrever, these tapes can themselves be duplicated directly, or "cloned," without 
further degradation or noise. ^ 

Prerecordec DAT tapes and CDs usually have digital "copy-protect" flags — not part of the music itself- de- 
signed to be read by consumer model digital recorders. These flags are intended to inhibit digital to digital copy 
ing, but to do so the hardware must be capable of reading and using the flags. Current DAT hardware is not, 
according to the RIAA.* 

For computer data storage, DAT provides a high-capacity alternative to CD-ROM. A standard R-DAT cas 
sette can store two encyclopedias* worth of data, the equivalent of 65 12-inch tape reels or 8 of the conventional 
"streaming tape drive" cartridges used for backup storage. One market niche for DAT storage is thought Uj be as 
backup for high -capacity, hard-di.sk personal computt^rs and work stations, where floppy diskettes are impracti 
cal. 

DAT tapes are about half the size of a conventional analogaudio cassette and come in a sealed "box** similar 
to a videotape. The DAT recorder differs from an analog recorder in that (like the VCRj the record/play head 
rotates. Digital recordmg gives a high dynamic range (96 dbj and audio frequency response similar to a CD (2 22 
kHz). 

Unlike the CD, DAT is a contact medium in which the tape must be wound and rewound repeatedly. Eventu 
ally, DAT tapes will degrade, and the use of DAT as an archival medium is in question by some, including the 
National Academy of Recording Arts and Sciences (NARASj. One of the market questions for DAT is whether 
consumers would accept a relatively expensive contact-playback medium, if thay had no way to make backup 
copies of the tapes, when less»expensive CD players are already available for less than $200. 

Many consider the RIAA*s threat to sue the first manufacturer to sell consumer-model DATs in the United 
States largely responsible for delaying widespread introduction of DAT here. For example, the first consumer 
DAT recortlers models had been expected in the United States in 1987. Car DAT players without recordingcapa 
bihty have been available for $1,500 and up since mid 1988, prerecorded software, mainly classical and jazz, sells 
for $25 and up. With no end to the RIAA dispute in sight, alternative channels of distribution for DAT recorders 
opened up: 

• The "gray market" fur unoflicial imports, selhngfoi $1,600 $3,000. Byearly 1989, importers began planning 
for large imports of gray-market DAT recorders, despite the RIAA*s threats to s-ue anyone importing the 
machines. One New Jersey importer expected to import 5,00010,000 DAT recorders by mid- 1989 and sell 
them through audio stores, an afiiliate sold about 600 DAT machines in 1988, primarily to recording studios 
and Government agencies, including the Dep<irtment of Defense. 

• "Professional" mtKlels selling for $2,500-$7,000, which have been legally imported and sold since 1987. The 
RIAA has not opposed DAT as a professional medium, desp'te the fact that, unlike consumer models, the pro 
units can record at 44.1 kHz (the CD rate). 

By contrast, mid 1987 forecasts for DAT expected that the recorders would initially .. for about $ 1,500. but 
that the price would drop to around $250 in a few years as sales volume increai^ed (earlier projections had ex 
pected consumer models to sell for $950 $ 1,250 in 1987j. Con.servative estimates of 1987 sales were in the 
20,000-50,000 range, with reported forecasts of 220,000 DAT sales in the U.S. for 1988 and a cumulative total of 
1.1 million units by 1990. Cassette prices were expected to be $9 for 60 minutes and $12 for 120 minutes. 



'Under the proposed serial ctip> managLment .system lSCMS> standard, nuwcunsumer-mtxlo! DAT recordt-rs would oper- 
ate with a 44 1 kHz sampling rate, the same as the CD standard However, copies of copies could not be "cloned.** 

'Under the SCMS standartl, DAT recorders would recognize the flags 

Continued on next page 
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Ehiring the delay, some controversies LaN'e emerged concerning DAT as a professional tool Tests conducted 
m 1988 by the Radio Technical Institute in Munich found that some DAT tapes made on professional and con 
sumer model macftmes were unsatisfactory in terms of machine-to- machine playback compatibihty, reajrding 
quality, and sound storage. The Institute concluded that significant changes m the DAT format, such as increa.s 
ing tape width ana the size of the recording tracks, would be necessary to make DAT satisfactory for profesoiunal 
use. 

In the meanwhile, a West German firm mtroduced the first DAT computer drive in March 1988, \ • he end 
of 1989 perhaps a dozen U.S. and foreign firms are expected to intnxiuce DAT computer pnxiucts. The DAT 
storage drives can hold about 1.2 billion characters of information, and search thetlata much faster than conven 
tional tape-cartridge drives. 

SOURCES. St eve BirchaJI/' Digital Audio THpe Issues and Answers/' Svrcoi?tft;*^aA/o/?aiin<.M 1987, pp Mark 
Brown stem, "GigalrenU Data DAT Drive Features QIC Interface," InfoworUi, Aug 14, 1S89, p 25 Patrick Cole. 
"The Dash for DAT Dominance." BasmMsW«V May 15, 1989»pp. 138H-138J Michael Greene. Permanence of 
New Disk Formats Should Cue Formation of a National Music Archive," Vanity Daily, Oct 25 1988 Wa>7ie 
Greene, "The THOR ThpoU" CD Review, February 1989, pp. 88^ John W Merline, "What's All This about 
DAT?" Consumers' Research, June 1987, pp. 35-37. Edward Murray, "DAT'sa Snap," Digiiol Audio, Doccmlier 
1988, p 1 18 Mary Ann O'Connor, "DAT. The Controversy Continues," Optical Information SysUms Update, 
Aug 1, 1987,pp 4-6. Andrew Pollack. "New Storage Function for Digital Audio Tape," T/i^NtfivVori' Times,Mny 
2,5, 1988, p D6. Martin Porter, "DATs NOT All. Folks!," G^,Seplemlar 1988, pp 317-326 "BoartJ Turns Digi 
tJil Audio Tape inti> Backup Storage,** Electronics^ February 1988. p 26 "The Gray Market Is Open for Digitiil 
Audio Tape." Electronics, February 1989, p 60 TV Digest, vol. 29. No 16, Apr 17. 1989. p 14 



them to the consumer market/' Never- 
theless, the International Federation of 
the Phonographic Industry (IFPI) has- 
reportedly branded the planned launch 
as "deplorable/' and strled that, "intro- 
ducing the CD-R without putting copy- 
right safeguards into place will undo any 
progress made on the anti-piracy and 
home-taping front during the last 3 
years." ^8 

(The signatories to the M OU have agreed 
to meet to discuss copyright issues re- 
lated to recordable/erasable CDs.) 

Moreover, as niche boundaries erode, these 
effects can spill over from one industry to an- 
other: 

• DAT cassettes can store much more 



computer data than regular computer- 
tape cartridges, (See box 2-Cj Some in 
dustry analysts expect DAT storage de- 
vices to account for about one-seventh of 
the computer tape-drive industry by 
1993, Unit manufacturing costs for the 
DAT cassettes depend on the volume be- 
ing produced, but because DAT is not yet 
a mass consumer-audio product, large 
scale economies are not yet being en- 
joyed. Because of the delays in mtroduc- 
ing DAT as a consumer-audio format, 
some DAT tape-drive manufacturers are 
adoptinfy a different DAT format in- 
tended primarily for computer data stor- 
age, and prices for data-storage DATs 
may be higher than if there were a com- 
mon format/® Manufacturers have be- 



''"CDRcconlerShipmenlsSchwlale<lNextMunth,''7TDiA'e:i/, vU 28, No 46, Nov 14, 1988. p 10. CD R Coming u> C S " T\ 
Difi€st,\o\ 28. No50, IX-c 12, 1988, p 17. The blank discs would cost alx)ut $8 50 each 

'•Pippa Collins, "IFPI Decnes Launch v^f Japane% Reconlable CD," Billboard, vol 101. No 1, Jan 7, 1980 

'^Patrick Cole. "The Dash for DAT Dominance," Business Wtek, May 15, 198i), pp i:i8H-l8:U 
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gun to introduce the data-storage DAT 
drives, which use 4-millimeter tape, 
compared to the 8-millimeter DAT cas- 
settes for audio recorders.2<^ 

Continued uncertainty might even hindei . he 
ability of copyright industries to adapt to new 
technical and market environments, if pro- 
prietors continue tc seek and/or do obtain 
remedies based on their current ways of doing 
business. If legal uncertainties were re- 
duced — by sanctioning, licensing, or prohibit- 
ing home copying— then businesses and con- 
sumers might better adjust to the new 
technical and legal environments. 

Second, if technological means for restrict- 
ing private copying of copyrighted works are 
implemented by the software and/or hard- 
ware producers, one resiUt coidd be the vir- 
tual elimination of home copying, as well as 
some other types of copying now specifically 
permitted under the doctrine of fair use.21 If 
this were to occur, it would be a de facto revi- 
sion of the 1976 copyright law, but by industry 
and not Congress.22 Technological uses would 
establish law, rather than follow it.23 For some 
types of technological copy protection, imple- 
mented through voluntary intra- and inter-in- 
dustry agreements, government approval or 
consent might be sought, to avoid antit.ust 
problems. Antitrust reviews might not, how- 
ever, be the best vehicles for setting copyright 
policy. 



DIGITAL REPRESENTATIONS 

Although audio compact discs, the first 
digital format for home-entertainment prod- 
ucts, were introduced only a few years ago, 
digital representations of music, images, and 
other information have become central to the 
futiue of home entertainment/information 
products and services (ste boxes 2-D end 2-E 
for more information about compact discs). 
New technologies continue to facilitate copy- 
ing, manipulating, and transmitting digital 
information at declining costs. As the costs of 
these new technologies decrease, they are be- 
coming available for home use, and thus may 
increase the scope, quantity, and quality of 
home copying.2^ 

Some important differences between digital 
formats and analog formats for information 
storape, recording, playback, and transmis- 
sion are: 

• The resolution and signal-to-noise ratio 
are greater for digital than for aralog re- 
cordings. For audio recordings, this gives 
a larger dynamic range, absence of 
"background hiss," and more brilliant 
sound quality. Digital filtering and error- 
correction techniques can be used during 
playback to "fill in" missing bits (some- 
what equivalent to eliminating the ef- 
fects of scratches and dust when playing 



^DavidJ 3uerger/'Emerald DAT Backup Device Can St^re 2.2 Gigabytes/' /n/bu?orW, Aug 21, iOSO.p. 13. and Mark Brown stem, 
"Gigatrend DaU DAT Drive Features QIC Interface/' Infoworld, Aug. 14, 1989, p. 25. 

^^Some terhnologicaJ means might require transaction -based payments for home copying, this would be the tethnolugical eijutva- 
lent of a fee-based compulsory hcense. 

^^See footnote 8 

^'OTA IS grateful to David Moulton for his comments in thiS regard ^D Moulton, Berklee College of Music, letter to OTA, Aug 5, 
1988) 

^^his strains the traditional concept of copyright tsa private right, privately enforced, which was established when home copying 
t^hniques were relatively inferur to those used for co umercial publication. Now, " publishing" can be a private act. For an extensive 
examination of the implications of technologici^j change for copyright enforcement, see OTA-CIT-302, op. cit , fof>tnote I, especially 
ch, 4 
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Box 2'D''How Compact Discs Work 



The audio compact disc (CD), intrcduced in Japan 
in 1982 and in the U.S. and Europe in 1983, offers im- 
provements over some of the shortcomings of 
longplay vinyl discs (LP records). While LP records 
can produce very high quality sound, they are subject 
to problems such as dis ' wear and damage, back- 
ground noise, and "wow and flutter." These prob- 
lems arise largely because the LP depends on a me- 
chanical scanning system. The player's needle-sty- 
lus must be in direct contact with the grooves in the 
LP, where the analog sound is encoded. r>ust, sur* 
face damage, warping, and variations in rotational 
speed will affect the quality of playback sound. 

The CD technology uses a different approach. The 
digital information recorded on ;!ie surface of a CD 
represents sampling of an audio signal at the rate of 
44.1 kHz. The CD player reads this digital informa- 
tion with a laser-optica) set Jiing system that re- 
quires no physical contact. Fui-ther, the player's digi- 
tal signal processing system is independoiit of the ro- 
tational speed of the disc. The result is very nearly 
perfect reproduction of soimd that will not degrade 
even after reperted plays. 

Information is recorded on a CD as a succession of 
tiny pits, each one 0. 12 micron deep and 0.6 micron 
wide. Length of the pits varies from 0.9 to 3.3 micron. 
(Note: one micron = 0.000039in.) A standard 5-inch 
CD, on which 60 minutes of music is recorded, would 
have about 3 billion pits. Each series of pits and 
"lands" (spaces between pits), represents a series of 
digital bits. The encoded information includes not 
only the "channel bits" that represent the audio in- 
formation, but also the "subcodes" that govern the 
control and display functions of the player and the 
tracking signal that allows the plainer to follow and 
read the pit pattern. 

The playback system for a CD is shown in the illus- 
tration below. Light beams from the semi-conductor 
^aser (780 nanometer wavelength - in the infra- 



red range), are made parallel by the collimator lens 
and then focused by the objective lens into a ' m- 
cron spot that scans the disa Light reflected irom 
the reflective layer on top of the disc returns through 
both lenses to the beam splitter prism, which diverts 
it onto the photo detector. The photo detector can 
distinguish between light reflected from a land and 
light reflected from a pit. Light from the latter is 
slightly dimmer because the pit is approximately 1/4 
wavelength closer to the lens, and thus it generates 
destructive interference. 

The signals derived from the photo detector then 
go into a signal processing system that detects and 
corrects errors in the bit stream. 

The CD System 



Protective coating 



Reflective layer 



imTTmfffffnWTT, 

Transparent carrier 

'/////////////////// 



CD-Oisc 



Track pitch 1 6 

Pit depm. 0 12 

Pit width 0 6 /ifP 

Pit length 0 9-3 3 *«m 




SOURCES N van Slagcren, "Basics on Compact Disc A Short Introduction," Nederlanse Philips Be<lnjLven B V , Electro 
Acoustics Division, Optical Disc Mastering, Eindoven, The Netherlands, various pagings, n d 

Forabriefhi^toryoftheCDseeFredGuterK 'Compact Disc," in "Technology '88," /£££Spec/n//n, January 1988, 
pp 102-108 



ERJC 



r 



46 • Copyright and Home Copying: Technology Challenges the Law 



Box 2*E''How Compact Discs Are Made 

The production of compact discs (CDs) ditfers in a number of respects from the manufacture of long-play 
vinyl discs (LP records). There are two sizes of audio CDs in current use: the 5-inch CD, which can contain about 
60 minutes of recorded music, and the 3-inch "single," which holds 2 or 3 songs. The steps for making them are 
outlined in the illustration below. 

Program production - recording, mixing and creating a "master tape" of audio material - is essentially the 
same as for LP records. The master tape, containing two stereo audio channels, may be in either digital or analog 
format. 

In the tape mastering process, the master tape is converted from analog to digital or from digital to another 
digital format. Subcodes (indexes and other information needed for control and display functions of the CD 
player ) are also added to the bit stream. The result, a digital "tape master" is used to produce the "disc master." 

Many of the following steps must be performed under "clean-room" conditions, because of the hi^ level of 
precision required. In the discmastering process, the information from the tape master is recorded optically (that 
is, using a laser) onto the surface of a glass disc which has been coated with photoresist. This surface is then 
developed, much as a photograph would be, producing the "disc master." In matrixing, the sxirface of the disc 
master is transferred to a nickel shell ("father"). The father is a negative from which a number of positive "moth- 
ers" are made. From the mothers, "sons" or "stampers" are produced. After suitable processing, these stampers 
are used for replication. The pattern on the surface of the stamper is used to make a pattern of pits on the surface 
of a transparent polycarbonate plastic disc. The plastic disc is then sprayed with a reflective aluminum coating, 
and a layer of protective lacquer. Finally, the center hole is punched out and the label is printed onto the protec- 
tive layer. 




SOITRCES Material m thiS sectic . is based on information from. N. van Slageren, "Basics on Compact Disc A Short Intro- 
duction/* Neflerlanse Phihps Bedrijeven B V., Electro Acoustics Division, Optical Disc Mastering, Emdoven, 
The Netherlands, various pagings, n.d. 



an LP record). Some playback methods 
for digital recordings do not require 
physical contact (e.g., record/stylus or 
tape/head), so those recordings will not 
suffer "normal wear and tear** from i e- 
peated play. 



• Muitigentrational digital copies (of digi- 
tal recordings) can be made with no loss 
of quality or clarity — copies are "clon- 
able.** With analog audiotaping, for ex- 
ample, the quality of successive genera- 



id 

ERLC 



Chapter l—Technological Change and Home Copying • 47 



tions degrades fairly rapidly. With 
digital-to-digital copying, however, the 
qusJity of successive generations can be 
indistinguishable from "originals." 

• Computer- and/or microprocessor-based 
recording and playback equipment can 
capture, store, copy, and manipulate 
digital information (including music or 
images) more rapidly and cheaply than 
in the analog realm. 

• Digital representations of music, images, 
and information "code" the content as a 
bit stream of ones and zeros, which can 
exist in electronic form, independent of 
any tangible, physical object. The bit 
stream representing an artistic work can 
be transmitted in electronic form (with 
no physical embodiment), or it can be 
stored in a new physical medium, with- 
out altering the essential characteristics 
of the work.25 A physical embodiment is 
not essential for a digital work to be a 
"fixed" piece of intellectual property: the 
work can be fixed in electronic form, and 
can be distributed electronically, rather 
than in a physical embodiment (see ch. 
3). 

In addition to DAT, some of the other digi- 
tal (playback and/or recording) formats that 
are available now, or are expected to be avail- 



able over the next several years, are high- 
lighted in box 2-F .26 

EROSION OF NICHE 
BOUNDARIES^ 

Over the next decade, digital representa- 
tions of creative works and other home enter- 
tainment will come to predominate. Consum- 
ers will grow increasingly accustomed to 
high-quality digital formats, and the ability to 
efficiently store, copy, transmit, and manipu- 
late their contents (e.g., with digital video in- 
teractive^ erasable/recordable digital media, 
or audio and video computer peripherals). As 
this happens, niche boundaries predicated on 
content or format (e.g., "audio" v. "video," or 
"audiotape" v. "computer media") will break 
down. Thesc; niche boundaries have already 
begun to erode significantly: the optical-disc 
formats of the 1980s— audio compact disc, 
compact disc video, compact disc interactive, 
and digital video interactive— have evolved 
from read-only, content-specific carriers to 
manipulable, audio/video/software operating 
systems. Moreover, new digital media like 
digital audiotape (DAT) and erasable/recor- 
dable compact disc (CD-E) will have multiple 
applications in business and the home, for ex- 
ample, computer data storage, as well as 
prerecorded images and music. Multipurpose 
hardware (i.e., computer-based player/receiv- 
ers) will come into use.^^ 



^*For example, the digitaJ representation of a sou nd recording could be stripped from a compact disc, transmitted via modem to a 
personal computer with a peripheral DAT, and then played The information content in electronic form during transmission would be 
the same as in the disc and tape embodiments Similarly, computer software or data can be transmitted from one computer to an- 
other; it is the same program irrespective of whether it is stored on a diskette. 

"A longer-term example might be miniature "silicon recorders on a chip," available in perhaps 10 years or so. All the digital 
circuits equivalent to those in a conventional CD player could be contained in a single chip, which would become a "player" without 
moving parts Another chip with several gigabiU of memory would carry digital music (approximately 4 gigabits of ROM could carry 
the contents of a conventional CD). (Heitaro Nak^ima (Sony Corp.), quoted in TV Digest, vol. 29, No. 8, Feb. 20, 1989, p. 12.) 

^^or example, Andrew Lippman (Associate Director/MIT Media Lab) has been quoted as saying in the context of high -density 
television, "forget TV sets. In 3 years there won't be any Instead, there vail be computers with high -quality display screens. Inside 
these computers there will be digital instructions allowing them to receive ABC, NBC, HBO, and anything we can dream up." {TV 
Digest, vol. 29, No. 6, Feb 6, 1989, p. 13.) 
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Box Other Digital Formats Using CD Technology 



In addition to the compact disc audio format, various other formats can be used to record music, images, data, 
and other information on a compact disc. The following section describes some of these now in use to encode 
audio, video, and computer material on optical discs. Until now, discs for home use have been for play only: infor- 
mation was recorded at the factory by a complex mastering procedure that could not be changed by the con- 
sumer. However, recordable and erasable/recordable CDs for home use are under development. 

Compact Disc Video: Compact disc video (CD-V) is a laser disc format carrying digital video, as well as 
digital audio, tracks. A precursor, th e analog laser disc, was first introduced in 1979, but its popularity was limited 
(in part, by the introduction of videocassetie recorders). 

CD-V discs come in 5-inch, 8-inch, and 12-inch sizes. The 5-inch CD-V "single" (the same size as a conven- 
tional audio CDj holds 5 minutes of analog video (e.g., a music video) with a digital soundtrack on the outer por- 
tion, plus about 20 minutes of additional CD-audio material. The current 8-inch version, called the CD-V EP, 
holds about 40 minutes of analog video and analog and digital sound (e.g., short films, cartoons, educational 
shorts), and the 12-inch, or CD-V LP, version holds up to 120 minutes of analog video with digital and analog 
sound (e.g, movies). Existmg video disc players v/ill play the largt. versions; older ones play analog sound only 
and newer ones play digital sound. A different player is required f jr the single because the scanning speed is 
different Combination, or "combi" players will play all three sizes, piusaudio CDs, there also are dedicated play- 
ers for the 5-inch CD-V singles and 5-inch audio CDs. 

Compact Disc Interactive: The compact disc-interactive format, or CD-I, was first announced in 1986. It 
is a specification for video, audio, software interfaces, and data on one 5-inch disc. The CD-I player (in reality, a 
personal computer with a special interface and TV monitor) will display still pictures, animation, or full motion 
video. CD-I also offers varyinglevels of audio quality for music and speech, the highest- quality music is compara- 
ble to that on an audio CD. Playing time depends on the combination of audio, video, and data on the disc, as well 
as sound quality. One disc will hold about 74 minutes of digital audio sound, or 288 minutes of analog "mid-fi** 
stereo, or 19 hours of speech-grade monaural sound. Video and data storage greatly shortens playing time. 

Distal Video Inioractive: Digital vide^ interactive (D^l) offersabout an hour of d^'gital full-screen, full- 
motion video, or else various combinations of full-motion viUeo, still images, graphics, programming, digital 
sound and text. A frame of video television takes up 600,000 bytes, so conventional full-motion video at 30 
frames/second corresponds to a data rate of 18 megabytes/second. A CD holding 648 megabytes of data could 
contain only about half a minute's worth of full-motion video. D VI uses computer data-compaction technology to 
compress digital video data, thus increasing the amount of information that can be recorded. 

For recording, DVl uses a computer and proprietary data compression technique to analyze the video frame- 
by-frame. Only the relatively small portion of a frame that differs from the preceding one -the part actually 
conveying motion - is stored. For playback, the DVI microprocessor takes data off the CD-RON! in real time and 
"decompresses" it to recreate a highquality , mo\-ing image. This microprocessor can allow the viewer to manipu- 
late or modify the picture on the screen (e.g., rotate it, freeze a frame, zoom in, invert it). 

At the end of 1988, beta tests of various DVI applications were being conducted; these include commercial 
adult and children's educationalAraining systems, government training systems, home information and shop- 
ping services, travel agency information, furniture point-of-sale and interior design tools, imaging and 3-D mod- 
eling systems, marketing research systems, and museum exhibits. In March 1989, a m^or computer manufac- 
turer announced that it would endorse the DVI standard. Add-on modules are expected to be available by early 
1990 that will allow DVI to be played on some personal computers. 

Recordable/Erasable Compact Disc: As the controversy concerning large-scale introduction of con- 
sumer DATs continues, a new set of home recording technologies is emerging: recordable and recordable/eras- 
able compact discs. 

The newest of these - the ther mo-optical recordable/erasable compact disc, called THOR (Tandy High-In- 
tensity Optical Recording) - was announced by the Tandy Corp. in April 1988. Different versions of play-erase- 
record CD systems had previously been announced (e.g., by Sanyo and Thomson SA), and others are repoitedly 
under development in the United States and Japan. THOR technology is said to be compatible with current CD 
audio technology, so that the discs could be played in a conventional CD player (and vice versa). 



Continued on next po^c 
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The read/write/erase technology is called CD-E. Blank CD-E discs will be blue, unlike conventional silver 
CDs. According to the developer, a "blank" THOR CD can be recorded over and over again, using a low-level 
recording laser to heat a thermally sensitive dye polymer material in the disc. Heating the dye changes its optical 
properties and creates the equivalent of the "pits" in a conventional audio CD. These pits are environmentally 
stable, enclosed in a protective layer to minimize the possibility of damage. To erase the disc, the same laser 
reverses the thermo-optical process, smoothing one or all of the pits. Tandy plans to make consumer-audio 
THOR recorders available in 1990, and also plans to introduce THOR computer data storage devices in 1991. 

In 1987, Philips and Sony had announced plans for a CD write-once player (producing discs that could not be 
erased and reused), aimed at professional markets for computer data storage or sound recording. The write-once 
technology is called CD-R; according to Philips, blank CD-R discs will be gold. 

SOURCES. Robert P. Freese, "Optical Disks Become Erasable," IEEE Spectrum, February 1988, pp 41-45 John Gosch, 
"From Thomson,aCDPIayerthat Erases and Rfccords,"£/«:/nonics, Mar. 17, 1988, pp. 42-46. Ronald KJurgen, 
"Consumer Electronics," in "Technology '88," IEEE Spectrum, ^axwxBry 1988, pp 56^7 Peter H. Lewis, "Bring- 
ing Realism to the Screen," The New York Times, Nov. 27, 1088, p. F9. John W, Lyons, National Engineering 
Laboratory, National Institute of Standards and Technology, letter to J. Winston, OTA» Apr 17, 1989, Ken 
Pohlmann, "DAT Hears Footsteps," Digital Audio, August 1988, pp. 16-17 Harry Somerfield, "CD Recorder 
Could Make Tape Obsolete," St, Petersburg Times, May 29, 1988, p. 3F. "Are Multimedia PCs around the Cor- 
ner?", Etectronics, May 1989, pp 42-43. "Philips and Sony Design CDs That Can Record," Telecom Highlights 
International, Nov 1 1, 1987, p. 18. TV Digest, vol 28, No. 5 1, Dec, 19, 1988, p. 16, "Digital Video Interactive Tech- 
nology," (promotional materials) Intel Corp,, 1988. Intel acquired the DVI Technology Venture from GE in 1988 
DVI was originally developed at the David SarnofT Research Laboratory (formerly RCA Laboratories) Tandy 
Corp. product literature, 1988 Tandy has not yet released the details of how THOR works. 



Since enactment of the 1976 copyright law, 
questions about home uses and home copy- 
ing—specifically, the congressional and judi- 
cial debates over home videocassette record- 
ers (VCRs)28 and the recent congressional 
debates ov*jr home audiotaping— have contin- 
ued to be addressed on a niche-by-niche basis. 
The current law (Title 17, U.S.C.) contains 
special provisions pertaining to "sound re- 
cordings," "computer programs," and "mo- 
tion pictures." The home audio- and videotap- 
ing debates of recent Congresses have 
included arguments for and against a tax or 
royalty on the media used to make cop- 
ies— i.e., on "audio-" or "videotapes." Distinc- 
tions among these niches are blurring, how- 
ever, and may well disappear. 



So far, it has not been extremely difficult to 
classify blank media by prospective content/' 
use: audio recorders, video recorders, and 
computers have used diff^erent, physically rec- 
ognizable blank media. In addition, record- 
ing/playback equipment is generally recogniz- 
able by intended use: diff^erent equipment is 
generally used to record audio, video, etc.^^ 

In the not-so-distant future, however, the 
same recorder and/or blank medium might be 
used for sound, images, or computer data. 
Therefore, durable "compulsory-license-with- 
fee" provisions (like a "tape tax" or "home- 
cop5dng royalty") might be complicated by 
the inability to classify all the prospective uses 
of omni-purpose media and/or recorders. For 
example, a provision pertaining to "devices 



^•Videotaping issues were not put to rest by the 19S4SupremeC(>urtdecision inSony Corp. v Universal City Studios Jnc Seech 3 

^here are exceptions for example, pulse code modulation (PCM) adapters can be connected to a stereo system, digital radio re- 
ceiver, or otl«e- audio source, to record audio on videotapes with a VCR. See Bob Hod as, "Digital Recording Comes Home," Digital 
Audio,J\i\y 1988, pp 22-23, and JcfTrey A. Tannenbaum, "Adapters Allow Digital Taping Using VCRs," The Wall Street Journal M&y 
20, 1987. 
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and/or media used to copy sound recordings'^ 
coiild well apply to computers and erasable 
optical discs, or to a computer and its hard 
disk; a blank digital audiotape could be used 
to record music or to store computer data. 

DIRECT ELECTRONIC 
DELIVERY 

New infrastructures and business arrange- 
ments facilitating new methods of distribu- 
tion for audio, video, and other entertainment 
and information products are being devel- 
oped. The new infrastructures include trans- 
action-based systems to deliver audio and 
video materials on demand (via optical fiber 
cable or satellite) and the prospect of higher- 
capacity communications channels to the 
home. Also, software producers, publishers, 
and providers are consolidating into totally 
integrated entities that manage functions 
from the creation of new artistic works to 
their final distribution. Thrse developments 
could eventually make direct electronic deliv- 
ery of audio, video, and other entertainment 
products to consumers feasible. As Canadian 
record producers noted in their 1987 study of 
home taping: "The development of central- 
ized storage computers, satelUte and/or inter- 
active cables presages new methods of distri- 
bution of intellectual property.^'^o 

These new modes of delivery challenge or 
call into question some of the conventional 
concepts of copyright. In part for this reason, 
they may be slow to develop. In the mean- 
while, representatives of the recording indus- 
try maintain that it would not be justifiable to 
delay or forego addressing copyright and 
home audiotaping, just because the music in- 



dustry might eventually benefit economically 
from direct electronic delivery technologies: 
"It is not justifiable to allow advances in tech- 
nology to undercut the financial health of the 
music industry based on assumptions and 
predictions that may never bear out.''^^ 

Regarding the development of electronic 
delivery, some copyright proprietors consider 
that technology is less important than the 
current copyright law. In particular, the re- 
cording industry considers that direct elec- 
tronic delivery of sound recordings would re- 
quire a (new) performance right for record 
companies. If the performance right were not 
granted, RIAA maintains, electronic delivery 
to consumers would not be economically vi- 
able, because other entities, such as cable 
companies, could offer the sa'^e services with- 
out the permission of, or compensation to, re- 
cord companies.^ 

These are arguable conclusions. There is 
some ambiguity in the current copyright law, 
and it may be that clarification might be suffi- 
cient to encompass copyright protection for 
direct electronic delivery to consumers. For 
example, it is not clear that a one-to-one, 
preordered and/or prepaid retail transfer of a 
copyrighted sound recording in electronic 
form constitutes a "performance,** as opposed 
to a "delivery.'* Sections 106 and 114 of the 
current law affirm the control of copyright 
owners in sound recordings over "delivery** of 
copies in the form of "phonorecords**; it is the 
Section 101 definition of phonorecords as 
"material objects** that is troublesome. It 
might be possible to extend the scope of Sec- 
tion 106 to include electronic delivery, with- 
out extending record companies* rights over 
(electronic) performances of the works. 



^"A Study of Hom(» Taping," Canadian Independent Record Producers Association (CIRPA), 1987, p. 51. 
^'K Rosen, RIAA, letter to J. Winston, OTA, May 2, 1989. Enclosure with comments on draft ch. 9, p. 3. 
^OTA staiT interview with RIAA executive, Mar. 8, 1989. 
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Then, direct electronic delivery of copy- 
righted material by the copyright owner to a 
bona fide purchaser might (in principle, at 
least) be considered no more of a "public per- 
formance" than would be a delivery of physi- 
cal material by mail. Rather, an electronic de- 
livery could be considered an instance of 
distributing copies of the copyrighted work to 
the public for sale, under section 106(3), albeit 
in an unconventional manner. 

Representatives of the recording industry, 
however, consider that, in practice, the dis- 
tinctions between "performance" and "deliv- 
ery" are seriously undermined by consumers' 
ability to make home copies of music distrib- 
uted by cable or satellite services. They argue 
that the preceding discussion fails to capture 
the basic copjnnght problem in this area, be- 
cause it ignores the widespread practice of 
home copying. Although customers who sub- 
scribe to cable and other music services are 
not licensed^^ to copy the music being per- 
formed, RIAA argues that they will make cop- 
ies. Thus, the end result, especially for digital 
formats, will be indistinguishable from an 
electronically delivered "original" — except 
that the recording company would receive no 
compensation. According to RIAA, cable com- 
panies and other entities perform the record- 
ing industry's product without compensation 
to the industry and, in fact, "sell" that product 
in competition with the recording industry by 



offering a substitute for record purchases. To 
the extent that the performances are copied, 
RIAA considers that record sales are further 
displaced. Therefore, RIAA considers that the 
lack of a performance right makes existing 
rights over distribution unenforceable.^ 

Thus, it appears that the otherwise separate 
issues of home copying and performance 
rights can be linked by home copying prac- 
tices. But creating a new performance ri^t 
(and royalty) would be a more indirect means 
for addressing home-copying issues than 
other possible actions like a home-copying 
royalty or technological copy-protection. 

Recent business decisions by some cop,> - 
right proprietors may have placed them in a 
better position to move towards direct deliv- 
ery. Motion picture studios are entering the 
home video rental and cable markets. Record- 
ing companies, most of which have music- 
publishing subsidiaries, are acquiring inde- 
pendent music publishers; their music- 
publishing activities earn revenues from 
licensing and synchronization royalties for 
soundtracks, commercials, etc., as well as 
from performance royalties for broadcasts 
and public performances.^ The net effect is a 
trend towards very large, consolidated firms 
that can produce new works and distribute 
them through a number of channels. For ex- 
ample, the Time- Warner merger could unite 



"While a cable company or other earner may "'distribute" performances electronically (by playing sound recordings for a mass 
audience^ it does not have the right to sell buyers a license to make copies. For direct electronic delivery, the seller would need the 
right to license the buyer to make at least one copy of the material The right to sell copies (or to contract with some<jne else, e g , a 
manufacturer, to make copies for saJe) is a right that section 106(3; grants exclusively to the copyright owner. 

^♦H. Rosen, RlAA, letter to J. Winston, OTA, May 2, 1989. Enclosure with comments on drail ch. 9, pp 2-3 

**For example, in early 1989 Thorn -EMI (which owns Capitol and EMI Records) announced plans to buy SBK Entertainment World, 
with Its catalog of 250,000 songs, including copyrights formerly held by CBS Songs and MGM-United Artists. In 1987, Warner Com- 
munications Inc. (which owns Warner Records) bought the then-largest music publisher, Chappell-Intersong Music, Inc., with its 
catalog of 400,000 songs, Warner/Chappell now has a catalog of some 750,000 songs. (Jon Pareles, "Thorn-EMI Gets SBK for $337 
Million," The New York Times, Jan 6, 1989, p. DM.) 

The acquisition of Chappell-Intersong Music, Inc. by Warner Communications produced the world's largest music pubhsher, 
Warner/Chappell, SBK- EMI is its closest nval Warner/Chappell reportedly plans to grow by acquiring foreign music publishers, as 
well aj smaller domestic catalogs. (Jean Rosenbluth, "Warner/Chappell Head Looks to Ove-seas Expansion," Variety , n J , 1989, p. 
123) 
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the media firms' publishing, motion picture, 
record, cable programming, and cable system 
operation activities.^ 

Boxes 2-G and 2-H spotlight aome of the 
new services and systems being developed to 
bring entertainment and information tc the 
home.3^ 

TECHNOLOGICAL COPY 
PROTECTION 

Proponents of technological means for copy 
protection note that much of the legal tradi- 
tion of copyright was developed under the as- 
sumption that there was no technical "solu- 
tion" to prevent private copying, and that 
enforcement of laws against private copjdng 
would be virtually impossible.^e Therefore, 
the "solutions'' historically sought by rights 
holders were private-copjdng royalties,^^ as 
opposed to unenforceable bans on private 
copying. New techniques that woxdd prevent, 
or raise substantial barriers to, private copy- 
ing are being developed. While these may be 
technically feasible, important— and possibly 
overriding -issues remcdn as to their political 
feasibility and social desirability. In consider- 
ing proposals for technological means for 
copy protection, technical advances should be 
regarded as necessary servants of policy, 
rather than as sufficient reasons for setting 
policy. 



Some issues raised by the prospect of tech- 
nological means for copy protection have been 
noted earlier by OTA, in testimony concerning 
the cop3Tight issues posed by DAT: 

• Technological approaches to preventing 
copying vary in effectiveness, and can be 
undermined or defeated by new tech- 
niques. The extent to which consumers 
do seek to circumvent a particular tech- 
nique will depend in part on the time and 
cost required to do so, as well as the per- 
ceived acceptability of the copy protec- 
tion. 

• Technological approaches may require a 
greater role for government than more 
traditional ones like royalties. For exam- 
ple, insofar as the technologies are sus- 
ceptible to b3^ass or deactivation, the 
Government might wish to make such 
modifications illegal. Then, to enforce 
this prohibition, either government or 
private parties would have to conduct 
some form of search, inspection, or sur- 
veillance. In addition, if such laws con- 
trolled imports, this enforcement would 
also need to be taken into account. 

• Technological approaches may amplify 
the intermingling of international intel- 
lectual property and trade issues. As the 
1986 OTA report on intellectual prop- 
erty noted, attempts to resolve intellec- 
tual property problems are likely to be 
more effective when undertaken as part 



^Floyd Norris, "Time Inc and Warner to Merge, Creating Largest Media Company," The New York Times, Mar. 5, 1989, p. Al. In 
addition to magazine and book publishing. Time Inc.'s lines of business include cable television and cable programming (Home Box 
Office) Warner Communications, Inc's lines of business include film, recorded music, cable television, and music publishing. 

'^For amorethoroufiji trcatmontof new telecommunication infrastructures and opportunities, see OTA-CIT-407, op. cit., footnote 
12. 

^K^mputer soft ware is an area where unilateral technical means for copy protection have long been available. Interestingly, most of 
the megor coirputer software producers have abandoned copy protection for applications soil ware packages, largely for marketing 
reasons, protected programs caused technical problems for legitimate users and were targets for hackers who bv passed ^he protec- 
tion with a "code breaker" or "copy buster". 

^•See,for example, "ATechnical Solution to Private Copying: the Case of Digital Audio Tape," Gillian Davies, European Intellectual 
Property Review (Opinion), vol. 6, 1987, pp. 155-158. 
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Box 2'G—New Infrastructurew and ServiceB 



Technology is opening up new ways to deliver information and entertainment into the home. These new 
delivery systems may eventually replace, or at least supplement, sales of audio recordings, videocassettes, and 
preprogrammed computer discs. If information is delivered to the home in electronic form, people can use cur- 
rently available technology to make their own temporary or permanent copies for future use. 

Cable Syotems: The Cable Communications Policy Act of 1984 (Public Law 98-549) prohibited telephone 
companies from operating cable television systems in their own regions, but telephone companies currently may 
own and operate cable systems outside their own regions or abroad. Fiber optic cable systems — whether pro- 
vided by cable system operators, phone companies, or others — would offer enormous capacity, compared with 
conventional copperwire telephone lines or the coaxial cabling traditionally used for cable systems. They could, 
for example, cany integrated services digital network (ISDN; voice telephone service simultaneously with high- 
quality audio and video (including high-definition television), and high-speed data services to private homes. 
Cost is a m^jor barrier to installing the "last mile" of fiber to individual subscribers, and economic justifications 
for installing fiber to homes are often based on projected service offerings like cable TV or video on demand. 
Telephone companies and cable operators are examimng fiber -to-the-home systems, and telecommunications 
and cable-equipment firms are developing fiber-based trunk and distribution system products for cable opera- 
tors. 

Digital Music Services: Even without fiber optic cable, it is possible to deliver CD quality sound to homes. 
A New York-based fu^ plans to introduce a cable radio service in 1989. The service will provide eight channels of 
digital music over conventional cable TV lines, plus an optional ninth channel offering "pay-per-play" reception 
of special t)ncertsor album releases (for an additional fee). The firm is reportedly negotiating blanket licenses 
with BMI and ASCAP and having discussions with recording company executives, who have traditionally been 
unrecepti^'c to pay-per -play home delivery systems. The service will offer digital audio in the CD-audio format, 
us;ngproprietary technology to compress up to nine channels of 16bit, 44.1 kHz full -bandwidth digital audio, plus 
multiple data channels, to the regular 6 Mhz cable bandwidth. Cable companies would receive tlie encrypted 
signal via satellite and distribute it to their subscribers over regular cable trunk and drop lines. A special tuner 
(leased or purchased by the subscriber) would attach to the subscriber's stereo tuner and to the cable like an 
additional TV. 

In January 1988, a California firm announced a planned music-only digital radio service offering 16 stereo 
channels of CD-quality sound, plus graphics/teletext, to subscribers via coaxial, satellite, andyor UHF TV trans 
mission. The scrambled signal, carried in the 6 Mhz TV bandwidth, would be received via a special tuner that 
would take the digital input and convert it to an analog output. The firm reporte<ily hopes to enter into agree- 
ments with recording companies for albuiti di.stribution via a *'pay-per-album" service. With this service, con 
sumers (with addressable receivers) would be able to buy CD-quality music at lower cost. (They would order it by 
credit card via toll-free numbers and record it at home on DAT or conventional tape recorders.) Recording com 
panies would receive a negotiated, "pure profit" licensing fee without having to bear manufacturing or distribu 
tion costs. Other than this special service, the firm plans to operate as a conventional radio station: playing ain 
gles and "announcing" the aJbum and artist via a text generator display on the TV screen. As of early 1989, the 
firm was testingthe service with a small subscriber base, and hoped to be "on the air" by late 1989. According to 
the firm^s president, some of the smaller recording companies, without distribution arms of their ^wn, had ex 
pressed interest in the pay-per-album concept, but as of February 1989 no agreements had been reached. 

SOURCES Lawrence Curran, "Two Firms Link Arms to Run the Last Mile," Electronics, Febniary 1989, p 95 



Fred Dawson, ''GI Makes Major Moves into Fiber/' CabUvision, Sept. 12, 1988, p. 12. 

Steven Dupler, "N Y. Cable Firm Sets 8<:hannel Digital Service," Billboard, Feb 4, 1989, p 1 

Gary Slutsker, "Good-Bye Cable TV, Hello Fiber Optics, " Forbes, Sept. 19, 1988, pp 174^179 

"Telcos Fight Back Phone Companies Gear up for Battle to Get into Video Delivery," Broadcasting, Sept 9, 
1988, pp 47^8. 

"Cerritos: A Testing Ground for the Future," Telephony, Jan. 2, 1989, p 1314 
TV Digest, Dec. 5, 1988, vol 28, No 49, p 8. 

Digital Radio Laboratories, Inc, Lomiu, CA (promotional hterature, 1988j, and Doug Talley (Digital Radio 
Laboratories), telephone conversation with OTA staff, Feb 10, 1989 

International Cablecasting Technologies, Inc product literature and OTA staff discu.ssions with T Oliver and 
M. Seegrave (International Cablecasting Technologies), July 14, 1988. 
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Box 2'H- TraMoction-Based Distribution Systems 

Many consumers are already obtaining entertainment products for home use without purchasing a disc or 
tape. Rentals, pay-per-view, and telephone or cable jukeboxes represent additional ways to deliver entertain- 
ment to the home. 

Video Rentals: Consumer spending on home video rentals has grown rapidly with the use of VCRs, going 
from just $350 million in 1981 to about $5.5 billion in 1988. According to projections by Paul Kagan Associates, 
the video rental bu siness will be a $7 billion per year industry by 1990, even though VCR penetration seems to be 
leveling off. The trend is toward large video "superstores," each carrying 7,000 to 12,000 titles. 

Videotape rental stores or chains originally operated by purchasinf /ideotapes directly from the distributor 
Because of growing needs for investment in inventory to compete, there is now some movement towards transac- 
tion-based rental arrangements where the rental store leases new releases from the distributor with a per-rental 
fee arrangement. This pay-per-transaction (PPT J arrangement reduces the inventory investment from the 
rental store and allows the distributor to share in the rental proceeds. 

With the move towards PPT operations comes the development of computer-based support systems. In 
principle, these systems could be adapted to track electronic, rather than physical, transactions, computers and 
data storage facilities would replace the physical inventories of prerecorded vide Jtapes. 

Cable and Satellite PPV: In part to counter increased competition from video rentals, pay cable and satel 
lite dish program providers are initiating transaction-based, pay-per-view (PPV) offerings. Although by early 
1989 perhaps only 25 percent of cable households had the addressable cable converters required for PPV transac 
tions, some industry experts expect thpt the remainder will have them by 1991, making the PPV business worth a 
projected $2 billion per year by 1996, compared with $60 million in 1987. PPV typically works by offering sub- 
scribers special events or movies not yet available on regular pay cable services. Proponents note that PPV offers 
more convenience than video rental, but others think that its real appeal is to movie buffs who want to see film.s at 
home before they are released on cassettes or pay cable. 

While PPV accounted for less than 2 percent of the $13-billi'^ n per year cable industry, PPV offerings can be 
extremely profitable for individual program rights holders. For example, although only 600,000 households or- 
dered the Tyson-Spinks boxing match (at $35 apiecej, the fight produced greater revenues for promoters and 
rights holders than the 1 988 Super Bowl. Movie studios earn an average of $250,000 for e^ zh film shown on PPV, 
their PPV earnings were $36 million in 1988 and are expected to reach $1 billion by 1997. Because of PPV*s 
potential profitability, services that collectively transmit movies to cable operators for PPV have been estab- 
lished by a group of movie studios, a group of multiple-system cable operators, and a large cable programmer. 
The collective PPV services are transmitted by satellite to cable operators, who deliver them to homes equipped 
with addressable converters. Most of these require a phone call» to make PPV more user friendly, some convert 
ers (in 8 per cent of PPV homes; have "impulse technology," which allows the customer to order via pushbuttons 
on the converter unit. 

Until recently, a m^or barrier to PPV was the lac^ of reliable technology for wiring homes and handling 
transactions and billing on a broad enough scale. In 1986, for example, only 2.1 million homes were wired to 
receive PPV. Now, the nuimber of homes equipped to receive PPV services is approaching 10 million, and is 
projected to top 40 million by 1996, according to Paul Kagan Associates. 

In the long run, PPV is thought to be video rental*s closest competitor, especially in 5 to 10 years when ad 
dressable converters will be available to all households. One advantage of PPV is thought to be pn)gram diversity 
via "niche-casting": programs with narrow appeal can be profitably offered by PPV. For example, if only one 
percent of 20 million customers pay $20 to receive an opera, it will bring in $4 million - presumably, enough to 
produce and distribute it at a profit. 

A service to offer satellite dish ov/ners a variation of PPV is scheduled to begin in 1989, using a satellite to 
deliver the top 10 videos and other inade-for-PPV programming 24 hours a day. Customers would order the pro- 
grams by dialing a toll-free number to "electronically rent" a video. Also, interactive PPV offerings are under 
development, these will allow viewers to select story options or play games, using a keypad. 



Continued on next pQf^e 
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Telephone and Cable Jukehuxes: In Great Britain a "telephone jukebox" service began in October 1987. 
The service allows consumers to call a special telephone number and listen to records or albums and order re- 
cords directly. The system uses a combination of voice recogni^i^^n, compact disc players, and personal computers 
on a local area network. The provider (a recording compan> ; refers to the system as "the radio station at the end 
of the phone." Calls are billed by British Telecom, the minimum is $0.50 for 3 minutes. In late 1987, tne service 
was averaging 1,000 calls a day. 

In 1989, a Miami-based cable network was deriving the hulk of its revenue from charging viewers to see a 
music video on demand - moreorless. In this service, aselection of upto 1,000 musicvideo titles scrollsalongthe 
bottom of the TV screen, by dialing a local 976- number and punching in selected song codes, the viewer can order 
a particular title. However, like a conventional jukebox, the video jukebox selections play in the order received, so 
there may be a 20-minute to several-hour wait. The charge is $2 for one video, $5 for three. The telephone com- 
pany keeps a small portion and the service shares the balance with the cable operators. In early 1989, the video 
jukebox service was on nine cable systems, as well as a few low-power VHF affiliates. While the scheme may l)e 
well suited for exploiting popular local niches (reggae in Miami, for example), and proponents hope that the tech- 
nology will expand to local job and real estate classifieds, it faces problems finding enough cable systems with 
spare channels. 

SOURCES Mark Albright, -On Fast Forward VidcoSuperstores Bust into TamiJa Bay Market," S/ Pcttrsburf^ Times Mar 
20, 1988, p I-l (Article reports data from Paul Kagan Associates, Inc.) 

GregClarkin. "Burnett and Virgin Vision Dare to be DifTerent," YtJeti Business (New York, NY), Sept 30. 1988 
pp. 38-40. 

Rich Kat-z, "Pay-per-View Music Videos Will Viewers Ante up to Play Them?" Channels, January 1989, p 16 

Franccsca Lunzer. "Now Developments (Movies by the Hour j." High Technoh^ Business, November 1988, p 8 

Edm'-rd M Rosenthal, "Cable OpcraU)rs Stage a Comelwck for Pay-TV Services," Teleu^ Mon, Radio AiK. Sent 
19. 1988, pp. \SAS 

Aiidrew L Yarrow, "Pay-per-View Television Is Ready for TakoofT/* The New Yurk Times, Nov 14. 1988. p D9 
(Article reports data frt)m Paul Kagan Associates, Inc ) 

"Compute Group Starts," Video Business Sept 30. 1988, p. 10 

"PPT Money Hasn't Changed Everytnmg after an Emotional VSDA." Staff Report. Video Business Sept ift 
.988, pp 18-19. 

Telephone News, vol 9. No. 15. Washington. DC. Apr 11, 1988, pp 2-3 



of a multilateral effort; unilateral impo- 
sition of tra(de restrictions might lead to 
retaliatory restraints on trade or to dete- 
riorating international relationships. 
Also, there is a danger that if intellectual 
property policy is established in the con- 
text of trade issues, it niaj be skewed 
from its original goals.^o 

In comments on a draft of this report, the 
RIAA took exception to the latter two points, 
noting that .it is incorrect to assume that a 
technological approach would require a 



'greater role for government' than a tradi- 
tional approach such as royalties," and that 
**..:.the integrity of intellectual property pro- 
tection is essential to U,S. competitiveness in 
international commerce and we do not see 
why technological approaches to defending 
the integrity of cop3rright should be dispar- 
aged or rejected because they have some im- 
pacts on trade."^^ 

As another issue, to the extent that techno- 
logical approaches may make it more difficult 
to make noninfringing or fair-use copies. 



*<^**Copyright Issues Presented by Digital Audio Tape.'* Testimony of Fre<l W Weingarten and Linda Garcia, OfTice i)f Technology 
Assessment, U S Congress^ before a hearing of the Cf.mmumcat ions Subciimmatee of t he Senate Committee on Commerce, Science 
and Transportation, May 15, 1987 

*'H. Rosen, RiAA, letter to J Winston. OTA. May 2. 1989 Enclosure with aimments on draft ch 9. pp 4-5. 
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means would have to be developed to allow 
such copying. The recording industry takes 
the position that legitimate fair uses should 
be preserved and that exemptions (from tech- 
nological copy protections) "should and could 
be worked out."^^ In practice, however, spe- 
cific exemption procedures and/or techniques 
to circumvent technological copy protections, 
or to administer exemptions from or reim- 
bursements of copying royalties, might be so 
complicated or cumbersome that some fair 
use would be discouraged. 

Audio Recordings 

New technologies have made copy protec- 
tion possible for digital and, perhaps, for ana- 
log sound recordings. Machine-readable iden- 
tification of copyrighted works (i.e., an 
electronic [circle-Cl/lcircle-P] marking) and 
specific identification of works (e.g., title and 
publisher) are now feasible.^^ Several techno- 
logical copy-protection techniques have been 
developed or proposed to prevent or limit 
copying of digital recordings. The best known 
of these is the CBS Copycode system, designed 
to prevent digital-to-analog-to-digital or ana- 
log-to-digital copying on DAT machines.^^ 
Other techniques that have received some at- 
tention in the trade press a.^- the "Unicopy'* 
system proposed by the RIAA (that reportedly 
would allow one analog or digital copy of a CD 
to be made),^5 the "Solo-Copy** proposal by 
Philips (that reportedly would allow consum- 



ers to make DAT copies of a CD, but not to 
make DAT copies of ti:ose copies), and the 
"Stop-Cop" proposal by Kahn Communica- 
tions (that reportedly woidd prevent DAT 
copying of copyrighted material on tapes or 
CDs).^^ None of these techniques can be im- 
plemented unilaterally by the recording com- 
panies; hardware modificatic ^s would also be 
required. For now, recording companies 
would need joint agreements *vith (mostly, 
overseas) consumer-electronics firms to effect 
technological copy protections. 

Serial Copy Management System 

A working group comprising representa- 
tives of Japanese and European hardware 
manufacturers and United States and Euro- 
pean software associations (e.g., RIAA and 
IFPI) met in April, June, and July 1989 to dis- 
cuss DAT and copyright issues. The working 
group agenda focused on technological means 
for preventing or limiting DAT copying of CDs 
and other digital sources.^^ in July 1989, 
RIAA, IFPI, and hardware manufacturers 
signed a MOU agreeing to seek legislation 
mandating a new DAT format called Serial 
Copy Management System (SCMS). SCMS 
would permit direct, digital-to-digital copying 
of digital recordings and broadcasts, but not 
digital-to-digital copies of these copies.^^ (For 
details about the agreement and SCMS, see 
box 1-E.) 



<»K Rosen, RIAA, letter to J Winston, OTA, May 2, 1989. Enclosure with comments on draft ch 9, p 2 

The RIAA comments did not detail specific exemption prtxedures. 
*^OTA staJT interviews with RIAA Engineering Committee, Dec. 6, 1988. 

*^The Copycode system is designed to prevent copying of an audio signal t hat enters the DAT as an analog signal The met is not 
intended to stop, and does not p.-event, direct digital -to^digital copying ( John W Lyons, National Engineen ng Laboratory. ' National 
Institute of standards and Technology, memorandum to OTA, Apr 10, 1989, comments on draft, ch 9 ) 

*^As described in TV Dif>cst, Feb. 2%^ 1968. vol. 29, No. 8. p. 14. 

^TV Digest, vol. 28, No. 6, Feb. 8, 1988, TV Digest, vol. 29, No. 29, July 17, 1989, p 15 

*^T^ Digest. Mar. 20, 1989, vol 29, No. 12, p. 16, Shig FujiUi, "Hardware Firms, Ubels Closer to Accortl on DAT." Billboard, Apr I. 
1989, pp. 1,83. 

*^he main barrier to direct a.jital- to-d igital DAT copy inguf CDs-difTerent sampling rates - would be eli minate<l DAT recorders 
with SCMS would make only one hdditional generation of copies made from analog sources 
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The MOU agreement to implement SCMS 
is not binding on the parties unless legislation 
is passed. The RIAA has maintained the posi- 
tion that Federal legislation is essential to im- 
plementing any agreed-on technological solu- 
tions, because such agreements, abr'^nt 
legislation, would raise serious antitrust con- 
cerns/^ Also, the Electronic Indi^stries Asso- 
ciation (EIA) and RIAA note tht*^ legislation 
would be needed to make the agreement bind- 
ing on manufacturers not participating in the 
working group.^o 

CBS Copycode System 

In an earlier attempt to resolve the home 
audiotaping controversy generated by the 
prospect of DAT recorders coming into wide- 
spread home use, legislation was proposed in 
1987^' requiring that DAT recorders sold in 
the United States be fitted with a copy preven- 
tion decoder so that suitably "coded** material 
could not be copied. The Copycode system, de- 
veloped by CBS Records, was the basis for the 
proposals: 

The Copycode system "codes" audio record- 
ings by removing a narrow band of frequen- 
cies from the audio signal; this is referred to as 
"putting a notch" in the signal. The DAT re- 
corder would contain a decoder to sense the 
presence of the notch; when it was detected, 
the recorder v/ould be disabled, preventing 
cop3ring. The intent was to prevent copying, 
without noticeably degrading the sound qual- 
ity of the recorded audio signal. The analog 
Copycode encoder had logic circuitry used to 
determine whether to encode the audio sig- 
nal, based on its signal levels near 3840 and 
2175 Hz. This logic circuitry would switch the 
encoding notch filter on and off, presumably 



to prevent notching of the audio signal when it 
mi^t be more noticeable. The notch was a 
narrow band of frequencies in the vicinity of 
3840 Hz, which lies between the highest B-flat 
and B on the standard piano keyboard. This 
frequency range is well within the range of 
normal hearing for young adults; musical in- 
struments like pianos, synthesizers, piccolos, 
and bells produce fundamental notes in the 
encoding notch>^ 

Those opposing this legislation argued, 
among other things, that the notching could 
seriously degrade the recorded sound (com- 
pared with the unnotched version), that it 
might produce false positives (i.e., refuse to 
record unnotched mat€."ials\ and that it 
would be relatively easy to circumvent. 
Copycode's proponents strongly disagreed 
with these arguments. To resolve this techni- 
cal dispute. Congress requested that the Na- 
tional Bureau of Standards (NBS, now the Na- 
tional Institute of Standards and Technology) 
study a specific implementation of the 
Copycode system. NBS received two recorders 
and encoders from CBS, along with proprie- 
tary descriptive material that was kept confi- 
dential. Part of the testing was done by a sub- 
contractor specializing in psychoacoustic 
measurements. Two stakeholder groups - the 
RIAA and the Home Recording Rights Coali- 
tion (HRRC)-agreed to fund the NBS test. 

NBS was asked to answer three ques- 
tions: 

1. Does the copy prevention system achieve 
its purpose to prevent DAT machines 
f. >m recording? 

NBS found that it did not achieve its 
stated purpose. Although it prevented 
copying notched material much of the 



*»R Rosen, RIAA, letter to OTA, May 2, 1989 Enclosure with comments on dra/l ch 9, p 5 
«<TVZ>i^s/, vol. 29,No 31, pp 10-12 
*^RR. 1384 and S. 506 

**SeeU.S DepartmentofCommerce, National Bureau of Standanis, National Engineer IPO I>»boral4jr>, "Evaluation of a Cop> Pre 
vention Method for Digital Audio Tape Systems," NBSIR88-3725 ^February 1988j,ch.2. The mattnal in this sect lun istjasec mthc 
NBS report. 
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time, it also exhibited false positives (re- 
fused to record unnotched material) and 
false negatives (recorded notched mate- 
rial). NBS studied 502 tracks on 54 CDs, 
and found false positives for 16 tracks on 
10 discs.53 

2. Does the system diminish the quality of 
the prerecorded material'? 

NBS concluded that, for some listen- 
ers and some selections, the encoder 
notching produced discernible differ- 
ences between notched and unnotched 
recordings. Although the effects were 
fairly subtle for some selections, for oth- 
ers subjects could hear differences.^ 

3. Can the system be bypassed, and, if so, 
how easily? 

NBS found that the copy prevention 
system could be bypassed easily; NBS 
engineers designed and implemented 
five different circuits to bypass the copy 
prevention system. According to NBS, 
these circuits were simple and would be 
easy to construct for about $100 each.^s 

After the NBS test results were reported and 
published, the Copycode legislation was with- 
drawn. 

CJeneric Approaches to Preventing 
Audio Copyings^ 

After discussions with the RIAA Engineer- 
ing Committee, the OTA staff requested more 
information on technical approaches to copy 
protection, and on v/ays to implement them.^^ 



To identify the range of technically feasible al- 
ternatives to prevent or limit cop3ring, the in- 
formation summarized below was provided in 
April 1989 by the RIAA Engineering Commit- 
tee. Neither the Engineering Committee nor 
the RIAA intended the information outlined 
below as an endorsement of any particular 
system or approach.^^ 

According to the RIAA Engineering Com- 
mittee, copy-protection S3rstems could be de- 
signed to prevent copying of prerecorded and/ 
or broadcast material, to limit copying, or to 
allow copying with remuneration (see box 
2-1). Copy-protection systems of these types 
might be implemented in the analog domain, 
the digital domain, '^r both. 

For example, copyrighted materials might 
be identified via an analog baseband signalU 
iTig system^ By identifying materials in the 
analog domain, the copyright-identification 
information in a digital recording could not be 
suppressed by using analog channels in a re- 
corder (see discussion of analog circumven- 
tion below). The copy-protection signal would 
be contained within the spectrum of the re- 
corded music (or background noise) and 
would be inaudible. According to information 
provided by the RIAA Engineering Commit- 
tee, efforts are ongoing to develop a system of 
this type. 

Copyrighted materials could also be identi- 
fied in the digital subcodes currently in (digi- 
tal) recordings. If these markings were recog- 
nized by recorders, they could be used to 
provide protection from direct digital-to-digi- 
tal copying. But this type of copy protection 



"NBS, op. cit, footnote 52, P. 44-48. 
s^NBS, op. cit., footnote 52, P 49-64. 
"NBS, op. cit., footnote 52, P. 65-7 1. 

'•Material m this section summarizes information provided by the RIAA Engineering Committee. (H. Rosen, RIAA, letter to J. 
Winston, OTA, Apr 17, 1989 (enclosure), H. Rosen, RIAA, letter to J Winston, OTA, Jur.. 2, 1989 (enclosure) J 

"J. Winston, OTA, letter to R Rosen, RIAA, Dec. 12, 198ft 

**H. Rosen, RIAA, letter to J. Winston, OTA, Apr 17, 1989 (enclosure) 
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Box 2-1- SysteniB to Copy Froteci Sound Recordings 

Option 1: Prevent copying of original prerecorded and broadcast material ("original copying"). 

To do this, the original copyrighted recording would be encoded with a digital flag or an analog baseband 
signal. A detector in the recorder would sense the code indicating that the material was copyrighted and 
would then disable the recording function. 

Option 2: Limit Copying. 
£u Limit the amount of original copying-This type of system would limit the number of copies of 
prerecorded and broadcast material that could be mad^ on any one recorder. It could operate in the digi- 
tal or analog domain. Each prerecorded source would have the catalog number and time code or track 
number encoded in a digital subcode or baseband signal. When the prerecorded or broadcast source ma- 
terial iscopied, the code would be entered into a nonvolatile, cyclical memory in the recorder. The record- 
er would only be able to record a particular selection once (xmtU the recorder's memory v-^ fdled and 
reset, several thousands of copies later). 

b. Prevent serial copying— This type of system would allow an unlimited number of copies to be made 
from the original prerecorded material, but would not allow copies to be made from copies. In the digital 
domain, copies of copyri^ted r^aterials would be marked with a digital flag. The recorder would recog- 
nize the flag {indicating that the material to be copied was itself a copy) and no additional copies of the 
copy could be made. In the analog domain, this system could operate with a baseband signal indicating 
that the work was copyrighted. 

[OTA Note: The SCMS format corresponds to this option in the digital domain.) 

Option 3: Allow unlimited copying with remuneration, 
a* Debit cara system-This type of system would allow unlimited copying but would use prepaid debit 
cards to provide remimeration to copyright holders for each copy made. It could operate in both the digital 
and the analog domains. Recorders would be equipped with a debit card reader, and the original copy- 
righted recon£ngs would be encoded with a digital identification code and analog baseband signal. To 
copy a copyri^t«i work, the debit <^rd would have to be inserted and left in the machine for the duration 
of the recording, otherwise, the machine would fail to record. Noncopyri^ted works could be copied with- 
out a card, '^^e recorder's card reader would deduct a fee from the debit card each time a track was re- 
corded. W .he card's value was used up, the consumer would need to purchase a new card to make 
more copie:>. v^ards might be sold at record stores or other consumer outlets; revenues would be distrib- 
uted to copyright holders, less a commission for the dealers. Cards could be disposable, but if the reader 
could record information on the card itself (as on a D.C. Metro fare card) and if consumers were given 
incentives to return the cards, they could be used to provide information about the material copied or the 
hardware used. 

b. Two-tiered blank tape levy - For this sort of system, blank digital audiotape would be classified into 
two categories ~ one that could be used to copy copyrighted material (and would carry the levy) and one 
that would not. For example, tape carrying the levy might be printed with white stripes on the nonmag- 
netic back. The recorder would have a simple diode light detector that would look at the tape back as it 
passed around the DAT recorder's helical scan drum. Prerecorded material would be encoded with a digi- 
tal flag or ba^^band signal. Attempts to copy material with the copyright code would fail unless the re- 
corder's lignt detector indicated the proper output from the striped tape. 

SOURCE RlAAEngineenngCommittee, April 1989. Material provided ronnfurmation on 1>, to ijJenUf> the range of techni 
cal alternatives to prevent or limit cop>ing, and not as an endorsement of any particular s>stem or approach 



could be circumvented by passing the mate- 
rial through a digital-to-analog (D/Aj con- 
verter. Digital or analog copies of the con- 
verted signal (without the digital subcodes) 
could then be made. Such analog circumven- 



tion presents a technical problem in designing 
copy protections for prerecorded and broad- 
cast digital sources. According to the RIAA 
Engineering Committee, to limit this circum- 
vention, one (legislative) alternative would be 
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to eliminate analog inputs on digital record- 
ers. This would force (copy-protected) direct 
digital-to-digital copying, or the use of a sepa- 
rate analog-to-digital (A/D) converter to copy. 
To prevent the latter, the purchase of such 
A/D converters might be prohibited, except 
for professional use. Alternatively, specialized 
A/D converters that would generate a copy- 
right flag could be mandated. Another option 
would be require A/D converters or analog in- 
puts on digital recorders to be designed so as 
to reduce the quality (signal-to-noise ratio) of 
the analog signal. This would penalize circum- 
vention with copies of lesser quality.s^ An- 
other option, not yet technically feasible, 
would be to identify copyrighted materials via 
an analog baseband signal, as described 
above. 

Video Recordings 

The home video industry, with sales and 
rentals of prerecorded videotapes of movies, 
cartoons, sporting events, and the like, devel- 
oped around the use of home videocassette re- 
corders (VCRs). Ten years ago, the studios did 
not foresee the benefits of home video for the 
motion picture industry. Indeed, in their at- 



tempts to prevent the introduction of VCRs 
during the Sony case, studio representatives 
argued that the VCR would necessarily cause 
the demise of the entire motion picture indus- 
try. As VCR use burgeoned, however, the stu- 
dios set up home-video arms to produce and 
distribute prerecorded videocassettes. By the 
mid-1980s, movie industry revenues from 
videocassette sales (often, sales to rental 
stores) equaled their revenues from box office 
receipts.60 By 1988, the studios saw the profit- 
ability of rentals and obser/ed that they did 
not appear to cause a decline in box office re- 
ceipts.^i Subsequently, they began to diversify 
into pay-per-transaction (PPT) video rentals 
(see box 2-H). 

At about the same time, the motion picture 
industry began to consider establishing new 
barriers to VCR recording of pay cable and 
pay-per-view (PPV) programming, video rent- 
al's major competitors.^^ In a speech before 
the 1989 Winter Consumer Electronics Show, 
Jack Valenti, President of the Motion Picture 
Association of America (MPAA), urged the 
electronics and motion picture industries to 
agree on technological means of copy protec- 
tion for videotapes and movies delivered by 
pay cable, PPV, and premium satellite serv- 
ices.^ 



*^H. Rosen, RIAA, letter to J, Winston, OTA, Apr 17, 1989 (enclosure;. R Rosen, RIAA, letter to J Winston, OTA, Jun 2, 1989 
(enclosure). 

^LINK Resources data cited in Technology and the American Economic Transition, Choices for the Future, OTA-TET-283 ;Wash- 
ington, DC: U S. Government Printing Office, May 1988), p. 268. 

Accordingto Jack Valenti (MPAA), "the more? person watches moNaes on a VCR, the more that person js drawn to viewing a movie 
in a theater.*' Valenti reportedly attributes the rise i n movie attendance b> the over -40 age group to home VCR viewing, [Billboard, 
Jan. 21, 1989. pp, 7, 94.) 

'*Acc:^'^ing to Nielsen Media Research, although VCR usage is rising, pay and basic cable taping is decliningas a proportion ofVCR 
use. For the first quai ter of 1987, Nielsen's data show that recordings from pay and basic cable constitute 9 and 5 percent, respectively, 
of all VCR tapings, for the first part of 1988 the figures were 7 and 4 percent, respectively However, the tota number of ta pings during 
these periods increased, from an average of 13 per month to 14 per month, (Catherine Stratton, "Cable Taping Down, VCR Usage 
Rising^' Multichannel News, Sept. 12, 1988, p 24.) 

*^According to Valenti, " . In the long term best interests of both industries and the paying public, prerecorded videocassettes as 
well as movies delivered vna pay cable, pa> -per-view, and satellite premium services must be made copy-proof" {Television, Radio 
Age, Feb 6, 1989, p. 91.) 
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Earlier MPAA concerns over unauthorized 
duplicatioA of prerecorded videotapes have 
made some VCR product innovations prob- 
lematic. For example, when one U.S. company 
announced plans to market dualnieck VCRs 
in 1984, the motion picture industry's repre- 
sentatives raised such furor that their intro- 
duction was halted. Foreign manufacturers 
declined to produce them after being ap- 
proached by representatives of the motion 
picture industry.^ 

The company filed suit against MI^AA and 
eight VCR manufacturers; the case was re- 
portedly settled in early 1989.^ Another ex- 
ample is a new home video product that com- 
bines a VCR with a personal computer and an 
artificial intelligence system. The enhanced 
VCR can automatically tape shows matching 
a profile of the household's viewing interests, 
then play them back via remote control. The 
system works by linking individual units to a 
central computer via telephone lines; each 
unit scans TV listings and selects shows to bs 
taped. Because the system uses "at least two" 
VCRs, however, it potentially raises concerns 
about its use for unauthorized duplication of 
prerecorded tapes.^e 

Some commercial videotapes are manufac- 
tured using a copy-protection system that ad- 



justs the gain signals being recorded. If this 
tape is copied on a home VCR, the gain signals 
on the copy are further attenuated, to the 
point where it produces unstable images when 
played. But some "booster cables" or "video 
stabilizers" sold, ostensibly to improve pic- 
ture quality when viewing tapes, could be used 
to circumvent copy-protection techniques like 
this.67 A new copy-protection technique in- 
tended to "code" movies, sporting events, and 
other copyrighted material shown on pay ca- 
ble and/or PPV services is undergoing labora- 
tory and market tests. The technique report- 
edly works by fluctuating the per-frame 
transmission rate of the film to distort copies 
made with a home VCR. The developer hopes 
to introduce processed, or "coded" films on a 
nationwide basis later in 1989.^0 

Summary 

Technological advances spurring the grow- 
ing use of home recording devices have sub- 
stantially changed the nature and extent of 
possible home uses of cop3rrighted material. 
Policymakers are now faced with a need to de- 
fine the appropriate balance between the con- 
sequences of technological change and copy- 
right law. The next chapter wiQ analyze the 
legal aspects of home copjdng. 



^TV Digest, vol. 27, No. 26, June 29, 1987, p. 13. 

^TV Digest, vol. 29, No 10, Mar. 6, 1989, p 10 The firm, Go- Video, has reportedly received $1 8 milhon in settlements from manu- 
facturers and plans to market the double-deck VCR in 1989. (TV Digest, vol. 29, No. 8, Feb. 20, 1989.) 

According to MPAA, Go- Video agreed to insert enti-copying devices m all its dual- Jeck machines. (Jack ValenL«, "Pea':e Treaty Of- 
fered between Electronics, Entertainment Interests," TelevisionlRodio Age, Feb 6, 1989, p. 91.) 

"The SmarTV system, introduced by MetaviewCorp., is initially being ofTered at $6,000, and is projected to sell for less than $1,000 in 
2to3years. (Tom Bierbaum, "RecordmgTV Fare Without Touching Either a Video Machine or a Tape," Van«i>, Feb. 1-7, 1989, p 52) 

"Tor example, an advertisement m The New Yorker (Jan. 23, 1989, p 101) offers a "digital video stabilizer" to eliminate "video 
copyguards, color shifts and distortions." According to the ad, the device, available for about $50, "is not intended to copy rental mov- 
ies or copyrighted tapes that may constitute copyright infringement " 

"Eidak Corp. product literature (Cambridge, MA: 1989) 
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Legal Aspects of Copyright and Home Copying 



CONSTITUTIONAL BASIS 
FOR COPYRIGHT LAW 

Definition of Copyright 

American copyright is a constitutionally 
sanctioned and legislatively accorded form of 
protection for authors against unauthorized 
copying of their "original works of author- 
ship" (17 U.S.C., Sections 102, et sec. (1982))J 
These works include literary, dramatic, musi- 
cal, artistic, and other intellectual works. The 
copyright owner is given the exclusive right to 
use and to authorize various uses of the copy- 
righted work: reproduction, derivative use, 
distribution, performance, and display. Viola- 
tion of any of the copyright owner's rights 
may residt in an infringement of copyright ac- 
tion. However the copyright owner's rights in 
the work are neither absolute nor unlimited in 
scope, however. 

Copyright Clause 

The U.S. Constitution grants Congress the 
power to regulate copyrights. This authority 
is contained in the "copyright clause," which 
provides: 

Clause 8. The Congress shall have Power ... 
To promote the Progress of Science and the 



useful Arts, by securing for limited Times to 
Authors and toventors the exclusive Right to 
their respective Writings and Discoveries. 
(U.S. Constitution art. I, sec. 8, cl. 8)2 

Much of the structure and basis for Ameri- 
can law is derived from its British legal ante- 
cedents. After the introduction of the printing 
press in England in the late 1400s, the 
Crown's first response was to control what 
writings were printed or copied. The earliest 
British copyright laws were enacted in the 
1500s to promote censorship by the govern- 
ment in cooperation with a monopolistic 
group of printers known as the Stationers' 
guild.3 This system collapsed when the com- 
pany failed to exercise discretion as censors, 
but used its monopoly power to set high 
prices. Parliament's response in 1695 was to 
allow the Stationers' copyrights to expire, but 
this resulted in a period of anarchical publica- 
tion. In 1709 Parliament responded to the 
situation by enacting legislation known as the 
Statute of Anne. This statute granted a copy- 
right to authors, as opposed to printers, for a 
period of 14 years. The copyright was renew- 
able for an additional 14 years if the author 
was still alive. After the expiration of the copy- 
right, the writing became part of the public 
domain, available for the use of anyone. This 
first modern copyright law became the model 
for subsequent copyright laws in English- 
speaking countries.^ 



^See Harry G. Hcnn, Copyright Pnmer (New York, NY. Practicing Law Institute, 1979), p. 4. 

^Itisinstructivetoconsider the significance of the exact language contained in Clause 8. The use of the wora "writings" signifies 
that there must be some permanence m the actual form of expression or some specific articulation that can be ascertainable either 
directly or through some mechanism. This form of expression is more concrete and definite lhan basic ideas. "Author" refers to the 
creator of the "writings" and indicates that the writing must be the author's unique and individual work, not taken from another 
source. The concept of "exclusive right" indicates that the rights acc uing from copyright ownership repose solely with the owner of 
the copyright, who may not necessarily be the creator of the "writing." Congress has dealt with the aspect of "limited times" in 
different ways over the years. In its most recent enactment, the 1976Copyright Act, Congress determined that "limited times" is the 
hfe of the author plus50 years. These concepts and the scope of their 'Average have been subject tu judicial review and interpretation 
(See.DavidNimmerandMelvinB. Nimmer, Mmmcr on Co/>yn^A/ (New York, NY Matthew Bender, 1988), vol 1, sec. 1.03-108) 

^See. U.S. Congress, Ofiice of Technology Assessment, Intellectual Propprty Rights in an Age of Electronics and Information, OTA- 
CIT^02 (Melbourne, FL* Kreiger Publishing Co., April 1986), pp. 34^6. 

*Ibid. 
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Congress* constitutional grant of copyright 
regulation is more restricted than its English 
antecedent concerning both the subject of 
copyrights and the period of time for which 
copyrights are granted. The subject matter of 
American copyright cove. . the "writings'' of 
authors. Under the American copyright sys- 
tem, the authors' exclusive rights in their 
works are granted for a period of time, after 
which they revert to the public domain. This 
American approach to copyright embodies a 
duality of interest: the stimulation of intellec- 
tual pursuits and the property interests of the 
copyright owner These competing concepts 
have been a central issue in the development, 
implementation, and interpretation of Ameri- 
can copyright laws. 

COPYRIGHT LAW 
OBJECTIVES 

A fundamental goal of copyright law is to 
promote the public interest and knowledge - 
the "Progress of Science and the useful Arts." 
A directly related copyright objective is the 
promotion and the dissemination of knowl- 
edge to the public. Although copyright is a 
property interest, its primary purpose was not 
conceived of as the collection of royalties or 
the protection of property; rather, copyright 
was developed primarily for the promotion of 
intellectual pursuits and public knowledge. As 
the Supreme Court has stated: 

The economic philosophy behind the clause 
empowering the Congress to grant patents 
and copyrights is the conviction that encour- 
agement of individual efforts by personal gain 
is the best way to advance public ^velfare 
through the talents of authors and inventors 
in Science and the useful Arts.s 



Therefore, the congressionally mandated 
grant to authors of the limited monopoly is 
based on a dualism that involves the pubUc^s 
benefits from the creativity of authors and the 
economic reality that a copyright monopoly is 
necessary to stimulate the greatest creativity 
of authors. Adirect corollary to this concept is 
that the grant of a monopoly would not be jus- 
tifiable if the public did not benefit from the 
copyright system. Melvin Nimmer observed 
that the Kramers of the Constitution regarded 
the system of private property as existing per 
se for the public interest. Therefore, in recog- 
nizing a property status in copyright, the 
Framers extended a recognition of this public 
interest into a new realm.^ Thus, policy argu- 
ments that equate copjrright with royalty in- 
come, or theories that assert that copyright is 
necessary in order to secure royalty income, 
run counter to this theory and appear to be in- 
consistent with the intent of the Framers. 

The Supreme Court is well aware of these 
competing values and expressed its recogni- 
tion in the 1984 Sony case: 

As the text of the Constitution makes plain, 
it is Congress that has been assigned the task 
of defining the scope of the limited monopoly 
that should be granted to authors or to inven- 
tors in order to give the pubHc appropriate ac- 
cess to their work product. Because this task 
involves a difficult balance between the inter- 
est of authors and inventors in the control and 
exploitation of their writings and discoveries 
on the one hand, and society's competing in- 
terest in the free flow of ideas, information, 
and commerce on the other hand, our patent 
and copyright statutes have been amended re- 
peatedly.. 7 

The concept of copyright presents a seem- 
ing paradox or contradiction when considered 
within the context of the First Amendment 
freedom-of-speech guarantees: while the First 



'^Mazer v. Stem, 347 U.S. 201, 2 19 ( 1954) 

'Nimmer, op. cit., footnote 2, vol. 1, sec 1-32. 1. 

^SonyCorp v Universal City Studios, Inc 464 U S 417,429(1984) 
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Amendment guarantees freedom of expres- 
sion, it can be argued that copyright seems to 
restrict the use or dissemination of informa- 
tion. It can be argued, however, that copy- 
right, to the degree that it stimulates expres- 
sion and encourages writing and other efforts, 
furthers First Amendment expression values 
by encouraging the quantity of "speech" that 
is created. In attempting to resolve these con- 
flicting interests, the courts have adopted a 
test that weighs the interests of freedom of ex- 
pression and the property interests of the 
cop5mght holder to arrive at an acceptable 
balance.® An extensive body of case law has 
been developed that weighs and counterbal- 
ances First Amendment concerns and the 
rights of the copyright holder.® 

Hence, the American copyright system is 
based on two competing interests: intelle "tual 
promotion and property rights.^^ Combined 
with these factors is the First Amendment 
freedom-of-expression concern. Courts have 
balanced and assessed these seemingly con- 
flicting elements, and Congress has consid- 
ered them in enacting copyright legislation. 

THE DEVELOPMENT AND 
CURRENT BODY OF 
COPYRIGHT LAW 

After severing political ties with Great Brit- 
ain, the former American colonies sought 



means to secure copyright laws. In 1783, the 
Continental Congress passed a resolution en- 
couraging the various States to enact copy- 
right legislation. All of the States except Dela- 
ware enacted some form of copyright statute, 
although the various State laws differed 
greatly.^ ^ Because of the differences in the 
State copyright \aws and the ensuing difficul- 
cies, the Framers of the Constitution, notably 
James Madison, asserted that the copyright 
power should be conferred to the legislative 
branch. ^2 This concept was ultimately 
adopted, and Congress was grantfd the right 
to regulate copyright. (Art. I, sec. 8, cl. 8). 

The First Congress in 1790 enacted the first 
Federal copyright act.^'^ This legislation pro- 
vided for the protection of the authors' rights. 
Commentators have written that the central 
concept of this statute is that copyright is a 
grant made by a government and a statutory 
privilege, not a right.^'* The statute was sub- 
stantidly revised in 183V^ to add copyright 
coverage to musical compositions and to ex- 
tend the term and scope of copyright. A sec- 
ond general revision of copyright law in 1870'« 
designated the Library of Congress as the lo- 
cation for copyright activities, including the 
deposit and registration requirements. This 
legislation extended copyright protection to 
artistic works. The third general revision of 
American cop5aight law in 1909^^ permitted 
copyright registration of certain tjrpes of un- 
published works. The 1909 legislation also 



•Nimmer> op cit , footnote 2, vol 1, sec. 1. 10 

«See Harper <& Row, Puhlishem, Inc v. Nation Enterprise, 471 U S 539 ( 1985). 

''^he Recording Industry Association of America, Inc (RIAA) does not discern a tension between these interests The RIAA con- 
tends that the availability of copyright protection stimulates the creative process and protects the copyright owner's prtperty inter- 
est in the procJuct of the creative process. The RIAA believes that the two factors are mutually reinforcing, not antagonistic fH 
Rosen, RIAA, letter to J. Winston, OTA, May 2, 1989, enclosure with comments on draR ch 5 ) 

"Lyman Ray Patterson, Copyright in Historical Perspective (Nashville, TN Vanderbilt University Press, 1968), p 183 

'%id.pp 192-193. 

'Kh. 15, 1, 1 Stat. 12. See- OTA^IT^02, op cit , footnote 3, p. 64 
'^Patterson, op cit , footnote 1 1, pp 198-199 
Stat, 436 

'«Actof July 8, 1870.C 230. 16 Stat 198 
'^Act of Mar. 4, 1909, c. 320, 35 Stat 1075. 
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changed the duration of copyright and ex- 
tended copyright renewal from 14 to 28 years. 
A 1971 amendment extended copyright pro- 
tection to certain sound recordings.^s The 
fourth and most recent overhaid of American 
copyright law occurred in 1976, after years of 
study and legislative activity. Xhe 1976 legis- 
lation modified the term of copyright and, 
more significantly, included the fair-use con- 
cept as a limitation on the exclusive rights of 
the copyright holder. 

Throughout the evolution of American 
copyright law, the central driving force was 
the desire to keep legislation in pace with 
technological developments that affected the 
dissemination of knowledge.20 As the U.S. Su- 
preme Court summarized recently in the 
Sony copyright decision: 

From its begimiing, the law of copyright has 
developed in response to signiHcant changes 
in technology.... Indeed, it was the invention 
of a new form of copying equipment -the 
printing press-that gave rise to the orif,anal 
need for copyright protection.... Repeatedly, 
as new developments have c^rred in this 
country, it has been the Cc ^.gress that has 
fashioned the new rules that new technology 
made necessary .2^ 

The 1976 Act set out the rights of the copy- 
right holder, which include: the reproduction 
of works in copies or phonorecords; creation 
of derivative works; distribution of copies of 
the work to the public by sale, rental, lease, or 



lending; public performance of copyrighted 
work; and display of copyrighted work pub- 
licly (17 U.S.C., sec. 106 (1982)). The statute 
does, however, specify certain exceptions to 
the copyright owner's exclusive rights that are 
noninfringing uses of the copyrighted works. 
These exceptions include the "fair use" of the 
work (17 U.S.C., sec. 107 (1982)), reproduc- 
tion by libraries and archives (17 U.S.C., sec. 
108 (1982)), educational use (17 U.S.C., sec. 
110 (1982)), and certain other uses. 

A clear understanding of the fair-use excep- 
tion is of extreme importance, as the concept 
of "home use" appears to be a judicially cre- 
ated derivative of the fair-use doctrine. This 
doctrine has been applied when certain uses of 
copyrighted works are defensible as a "fair 
use" of the copyrighted work.22 It has been 
said that this doctrine allows the courts to by- 
pass an inflexible application of copyright law, 
when under certain circumstances it would 
impede the creative activity that the copy- 
right law was supposed to stimulate.23 Vari- 
ous approaches have been adopted to 
interpret the fair-use doctrine. Some com- 
mentators have viewed the flexibility of the 
doctrine as the "safety valve" of copyright 
laws. Others have considered the uncertain- 
ties of the fair-use doctrine the source of unre- 
solved ambiguities. Some commentators con- 
tend that the fair-use doctrine has been 
applied prematurely at times, such as in the 
case of "home use," where the doctrine is used 
as a defense to a claim of infringement. They 



'•Public Law 92- 140, Oct. 15, 1971, 85 Stat. 391. 

'•Public Law 94-553, Oct. 19, 1976, 90 Stat, 2541, codified at 17 U.S.C. sec 101, et seq (1982) 

/^^Richard Wincor and Irving Mandell, Copyright, Patents, and Trademarks. The Protection of In tellectual Prx)perty (Dobbs Ferrv 
MY: Oceana Publications, 1980), p. 25. f j 

2'464U.S. 417, 430-V^l (1984) 

^^Before codificatior I . ^ .ir-use" exception in the 1976 copyright act, the fair-use concept was upheld m a common law copy- 
o'iVo^M V c ^'^^ ' 2d 462, 270 N.Y.S. 2d 5 1 (Sup. Ct. 1967), affdon other grounds 23 NY,2d 

d4i.^ybN YbZd77Ul968) The common law concept of "fair use'' was developed over many years by the courts of the United States 
See, for instance, Fo/somv.Afars/i, 9F Cas. 342 (N. 4901)(aC.D. Mass. \M\)Mathews Conveyor Co v.Palmer^BeeCo , 135F2d73 
(6th Cir. 1943) 

^^Harptr&Row.Publishers.lnc v Nation Enterprises, M \\5 S 539 (1985), Iowa State University Reseanh Foundation. Inc v 
American Broadcasting Co., 62 1 F 2d 57 (2tl Cir 1980). 
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daim that the application is premature be- 
cause without a clear delineation or mandate 
of rights over private uses, it is uncertain as to 
whether any infringement had ever oc- 
curred 2^ The judicial interpretations of the 
fair-use doctrine discussed below have a situ- 
ation in which there exist concurrently the 
statutory concept of fair use - "the law" - and 
the "judicially created" or case-law deriva- 
tives of fair use, such as the concept of "home 
use." 

In codifying the fair-use exception in the 
Copyright Act of 1976, Congress did not for- 
miilate a specific test for determining whether 
a particxilar use was to be construed as a fair 
use. Rather, Congress created statutory recog- 
nition of a list of factors that courts should 
coi sxaer in making their fair-use determina- 
tions. The four fectors set out in the statute 
are: 

1. the purpose and character of the use, in- 
cluding whether such use is of a commer- 
cial nature or is for nonprofit educa- 
tional purposes; 

2. the nature of the copyrighted work; 

3. the amount and substantiality of the 
portion used in relation to the copy- 
righted work as a whole; 

4. the effect of the use on the potential mar- 
ket and value of the copyrighted work 
(17 U.S.C., Sec. 107 (1982)). 



Congress realized that these factors were "in 
no case definitive or determinative" but 
rather "provided some guage [sic] for balanc- 
ing equities."25 It appears that Congress de- 
veloped a flexible set of criteria for analyzing 
the circumstances surrounding each "fair- 
use" case, and that each case would be judi- 
cially analyzed on an ad hoc basis.^^ There- 
fore, courts seem to have considerable 
latitude in applying and evaluating fair-use 
factors. 

Courts have given different weight and in- 
terpretation to the fair-use factors in different 
judicial determinations. The following illus- 
trations demonstrate how some courts have 
interpreted certain fair-use factors. In evalu- 
ating the first factor, the purpose and charac- 
ter of the use, courts have not always held that 
use "of a commercial nature" negates a fair- 
use finding,27 nor does a "nonprofit educa- 
tional" purpose mandate a finding of fair 
use.'^s A defense of fair use on the basis of the 
first criterion will more often be recognized, 
however, when a defendant uses the work for 
educational, scientific, or historical pur- 
poses.29 Consideration of the second factor, 
the nature of the copyrighted work, must be 
based on the facts and circumstances of each 
particular case. For instance, courts have in- 
terpreted the scope of the fair-use doctrine 
narrowly for unpublished works held confi- 
dential by their authors.^o In examining the 
third factor, the amount and substantiality of 
the portion of the work used, courts have 
looked at both the quantitative aspect— how 



**Eleclronic Industries Association (EIAJ, letter to D. Weimer, c/o OTA, Apr 28, 1989 The EIA asserts that there is a "statutory 
exemption*' for home taping under theCop>Tight Act and that the legahty of home taping does not depend on the fair-use doctrine 

»RR. Rep. No. 1476, 94th Cong., 2d sess. 65 (1976). 

2«See.EIA,op cit., footnote 24. TheEIAbelievesthattheexistingdoctnneof fair use jssufTicienttoadapt toexjstingand emerging 
recording technologies and is adequate to address the home tap»ng issue. 

^'^Harper & Row Publishers, Inc. v. Nation Enterprises, Al 1 U S. 539, 593 ( 1985; (Brennan, J , dissenting), Consumers Union ofUS , 
Inc. V. General Signal Corp , 724 F.2d 1044 (2d Cir. 1983). 

^Warrtts v. CrowUj, 695 F 2d 1 171 (9th Cir. 1983). 

*«See Italian Book Corp, v American Broadcasting Cos., 458 F.Supp. 65 (S D N.Y. 1978). 

^A recent case articulating the fair use doctrine involved the persona) correspondence of author J D Salr '^r The court deter- 
mined that theauthor had a copyright interest in his correspondence SaUngerw Randor House, Inc ,H\\F 26 {2dCir 1987),cer/ 
denied, 108 S.Ct. 213(1987) 
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much of the work is used^^ -and the qualita- 
tive factor — whether the "heart" or essence of 
the work is used.^ The fair use doctrine is 
usually not considered to be applicable when 
the cop3dng is nearly a complete copy of the 
copyrighted work, or almost verbatim.^ As 
will be seen below, however, the concept of 
"home use" is an exception tothis general rule 
of fair use. In assessing the fourth factor, 
courts have examined the defendant's alleged 
conduct to see whether it poses a substantially 
adverse effect on the potential market for or 
value of the plaintiffs present work.^ These 
fair-use considerations illustrate the great 
care courts take in applying the fair-use doc- 
trine on a case-by-case basis. 

Anyone who violates the exclusive rights of 
the copyright owner may be considered to be 
an infringer of copyright.^ The copyright 
statutes provide that the copyright owner 
may institute an action for infringement 
against the alleged infringer (17 U.S.C., sec. 
501(b)( 1982)). A court may issue an injunction 
against the copyright infringer to prevent fur- 
ther infringement of the copyright ( 17 U.S.C., 
sec. 502 (1982)). An infringer of a copyright 
may be subject to the payment of actual dam- 
ages and profits to the copyright owner (17 
U.S.C., sec. 504 (b)(1982)); or in certain cir- 
cumstances the copyright owner may elect to 
receive specified statutory damages in lieu of 
actual damages and profits fl7 U.S.C., sec. 



504(c)(1982)). In addition, the court may per- 
mit the recovery of legal fees and related ex- 
penses involved in bringing the action (17 
U.S.C., sec. 505 (1982)). Criminal sanctions 
may also be imposed for copyright infringe- 
ments in certain cases (17 U.S.C., sec. 506 
(1982)). 

ANALYSIS OF HOME 
RECORDING 

The Sony Case 

American courts have been called on to ex- 
amine home recordings within the context of 
videocassette recorders (VCRs). The home use 
of VCRs under certain circumstances was 
carefully analyzed, and after a series of con- 
flicting lower court judgments, was approved 
by the U.S. Supreme Coixrt.^e In the Supreme 
Court action. Universal City Studios (the 
plaintiffs/respondents) did not seek relief 
against the actual usen^ of the VCRs; instead, 
Universal sued the VCk manufacturers and 
suppliers, primarily, Sony, on the basis of con- 
tributory infringement.37 This theory was 
based on the argument that the distribution 
and sale of VCRs encouraged and contributed 
to the infringement of the plaintiffs* copy- 
righted works.28 Universal sought monetary 
damages and also an injunction that would 
prohibit Sony from manufacturing VCRs in 



^'Consumers Union of U S , Inc v Gtneral Siffnal Corp , 724 F 2(1 1()44 (2(1 Cir 1983) 
^^Maxtone-Graham v Burtchoeli m F 2(1 126:^ (2(1 Cir 1986) 

^Walt Disney Productions v Air Pirates, 581 F 2(1 75 1 (9th C»r. 1978). CQrt denied 439 U S. 1 132 ( 1978) 

^This factor was of (X)nsiderable importance in the cases discusse<l Ixj' See, al^>u, Con ^itmers f/n ion o/ 6* 5 Inc v General 
Stgnal Corp , 724 F 2d 1044 (2d Cr 19a3). 

^*17USC 50ra)fl982j ^jr a complete discu ss ion of the remedies for copyright infringement, see Henn.op cit , footnote 1, pp 
245*267 

^Universal City Studios Jnc v SonyCorp o/"A/7ienca. 48() F Supp 429 iDC Cal 1979^ rev'd.659 F 2d 96:^ (9th Ctr 198b rev'd 
464 US 417 (1984) 

^^SonyCorpw Uniiersal City Studios Jnc 464US 417(1984) In the district court act ion, Universal had hIso sought relief against 
an actual VCR user 

="Ibid , pp 420-42 1,434 "It is, however, the tapmguf respondents* own copyrighted programs that provides them with the stand- 
mg to charge Sony with contributory infringement To prevail, they have the burden of proving that users of the Betamax have in- 
fringed their copyrigh*.*^ and that Sony should be held responsible for that infringement " 
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the future. This action was of great signifi- 
cance, as the Supreme Court had not previ- 
ously interpreted the issue of fair use within 
the context of home taping/recording. The 
Court determined that the key issue to be re- 
solved was whether the sale of Sony's equip- 
ment to the public violated any of the righta 
given to Universal by the Copyright Act.^s 

First, the Court considered the exact nature 
of the relationship between Sony and its pur- 
chasers. The Court determined that if vicari- 
ous liability v/as to be imposed on Sony, such 
liability had to be based on the constructive 
knowledge that Sony's customers might use 
the equipment to make unauthorized copies 
of copyrighted material. The Court observed 
that there exists no precedent in copyright law 
for the attribution of liability on the basis of 
such a theory .^^ Therefore, it was argued that 
the sale of such copying equipment is not 
deemed to be contributory infringement if the 
product is capable of other uses that are non- 
infringing. To respond to this issue, the Court 
deliberated whether the VCR was able to be 
used for commercially significant noninfring- 
ing uses. The Court concluded that the VCR 
was capable of such noninfringing uses 
through private noncommercial time-shifting 
activities in the home. In reaching this deter- 
mination, the Court relied heavily on the find- 
ings of the district court and rejected the con- 
clusions of the court of appeals. The Court's 
conclusions were based on the idea that Uni- 
versal cannot prevent other copyright holders 
from authorizing the taping of their programs 
and on the finding of fact by the district court 



that the unauthorized home time-shifting of 
the respondents' programs was a legitimate 
fair use.*' When bringing an action for con- 
tributory infringement against the seller of 
copying equipment, the copyright holder can- 
not succeed unless the relief affects only the 
holder's programs, or unless the copyright 
holder speaks for virtually all copyright hold- 
ers with an interest in the outcome.*^ The 
Court determined that the copyright holders 
would not prevail, since the requested relief 
would affect other copyright holders who did 
not object to home time-shifting recording.*^ 

After examining the unauthorized time- 
shifting use of VCRs, the Court determined 
that such use was not necessarily infringing.** 
On the basis of the district court's conclu- 
sions, the Court determined that the potential 
harm from time-shifting was speculative and 
uncertain. The Supreme Court arrived at two 
conclusions. Sony demonstrated that various 
copyright holders who license their works for 
broadcast on commercial television would not 
object to having their programs time-shifted 
by private viewers. Also, Universal did not 
prove that time-shifting would cause the like- 
lihood of nonminimal harm to the potential 
market for or the value of their copyrighted 
works.*5 Therefore, home use of VCRs could 
involve substantial noninfringing activities, 
and the sale of VCR equipment to the public 
did not represent a contributory infringement 
of Universal's copyrights. The scope of the 
Court's holding was expressly limited to video 
recording in the home, to over-the-air non- 
commercial broadcasting, and to recording 



^Ibid . p 423. 
*^Ibid . p 439. 
*'Ibi(j , p 442 
*'Ibid.. p 466. 

**Ibid , p 446. 
**Ibid . p 456. 
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for timeshifting purposes. The holding did 
not address the taping of cable or pay televi- 
sion or the issue of "library building'' of re- 
corded programs. In reaching its determina- 
tions, the Court rejected the central finding of 
the court of appeals that required that a fair 
use had to be "productive. Rather, the 
Court determined that under certain circum- 
stances, the taping of a video work in its en- 
tirety for time-shifting purposes would be al- 
lowable under the fair-use doctrine.^^ Jt 
should be considered that these findings are 
"case-law'' or "judicially made law" and not 
statutory law. 

Relying substantially on the findings of the 
court of appeals, the dissenting opinion as- 
Hed that there was potential harm to Uni- 
•sal through the use of home video record- 
iiag.^s Hence, the dissent concluded that there 
was no exception for home video recording 
under the fair use doctrine of current copy- 
right law scheme.^^ 

Despite their differing views, both the ma- 
jority and the dissent inferred that Congress 
may wish to examine the home video record- 
ing issue.50 As the majority opinion stated: 

It may well be that Congress will take a 
fresh look at this new technology, just as it so 
often has examined other innovations in the 
past. But \i is not our job to apply laws that 
have not yet been written.^^ 



Home Use of Recording Equipment 

Although the Supreme Coxirt and other 
courts have provided some guidance for inter- 
preting copyright law in home recording/tap- 
ing situations, many questions and issues re- 
main unresolved. It should be considered that 
the previously discussed Sony case was a nar- 
row holding, strictly limited to a very specific 
situation — home video recording of noncom- 
mercial or "nonpay" television for time-shift- 
ing. The practical application of current copy- 
right law and related judicial interpretations 
are here considered within the context of cer- 
tain t3rpical home recording and viewing situ- 
ations. 




*«Ibid., pp. 454-4.55. 
*'Ibid , pp. 449-450 
*«Ibid., pp 482486 

*»Ibid,p 475 The decision m the ciisc was a 5-4 vote (majunty Stevens, Burgtr. Bren mm, While, ami O Connor, dib sent BIrttk- 
mun, Marshall, Powell, and Rehn(rjjsi) 

*^Ibid . p 456 ^majority), p 500 fdissenling) The RIAA take.s the position that the Court "exprL;>sl> saKget>te<J that Ct.ngrc-ss 
examine the home video recording issue (H Rosen, op cit., footnote 10 ) 

*»Ibid , p 456 
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A primary consideration in copyright law as 
it applies to the judicially created concept of 
"home use*' of recording equipment is deter- 
mining what constitutes a "home." Although 
current copyright law and regulations do not 
specifically define what constitutes a "home," 
certain inferences can be drawn from the 
statutory definition provided for the public 
performance of a work: 

To perform or display a work "publicly" 
means - 

(1) to perform or display it at a place open to 
the public or at any place where a substaiitial 
number of persons outside a normal circle of a 
family or its social acquaintances is gath- 
ered.^ 

An inference can be drawn from the language 
that the opposite of a "public" display of a 
work might be a "home," or a private (fisplay 
of the work. In considering this proposition, it 
could be inferred that a home wotdd signify a 
place not open to the public and/or a place 
where only a family and/or its social acquain- 
tances are gathered. 

A review of the legislative history pursuant 
to the passage of copyright leg' lation gives 
some insight into the congress ^nal intent 
concer^iing the concept of a home. The accom- 
panying legislative history of the Sound Re- 
cording Amendment of 1971 appears to indi- 
cate that Congress meant the term '^home" to 
include only the traditional, generally con- 
ceived concept of an individual's own home. A 
statement in the 1971 House Report on audio 
recording provides some insight into the 
meaning of home recording "where home re- 
cording is for private use and with no purpose 
of reproducing or otherwise capitalizing com- 



mercially on it."^ The legislative history of 
the 1976 copyright revision discussed the con- 
cept of "public performance" and provides 
some guidance for the concept of home use. 

One of the principal purpc^ of the defini- 
tion ("public performance"] was to make clear 
that,...performances in "semipublic" places 
such as clubs, lodges, factories, summer 
camps, and schools are "public performances" 
subject to copyright control. The term "a fam- 
ily*' in this context would include an individ- 
ual living alone, so that a gathering confmed 
to the individual's social acquaintances would 
normally be regarded as private. Routine 
meetings of businesses and governmental per- 
sonnel would be excluded because they do not 
represent the gathering of a "substantial 
number of persons."^ 

It therefore appears from the legislative his- 
tory of both the 1971 and 1976 copyright laws 
that the concept of a "home" is limited to the 
traditional meaning of the term and that cer- 
tain other "semi-public" situations are to be 
considered as "public" places for the purposes 
of copyright law.^ 

The district court in the Sony case exam- 
ined the concept of home use and its limits: 

"Home-use" recording as used in this opin- 
ion is the operation of the Betamax in a pri- 
vate home to record a program for subsequent 
home viewing. The programs involved in this 
lawsuit are broadcast free to the public over 
public airwaves..>the court's declaration of 
non-infringement is limited to this home-use 
situation. 

It is important to note the limits of this 
holding. Neither pay or cable television sta- 
tions are plaintiffs in this suit and no defen- 
dant recorded the signals from either. The 
court is not ruling on tape duplication within 



"17U.SC. 101(19«^J. 

*^.S. Congress, House Committee on the Judiciary, Sound Recordings, Report Accompanying S 646. Serial No 92^7, September 
1971. 

**U S. Congress, House Committee on the Judiciary. Report to Accompany S.22, Serial No 94- 1476, September 1976 (This was the 
congressional report accompanying the last major copyright revision.) 

^'Melville Nimmer, "Copyright Liability for Audio Home Rts^ording- Dispelling the 'Betamax' Myth," Virginia Law Reuieu,v\j\ 68, 
1982, pp. 1505, 1518-1520. 
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the home or outside, by individuals, groups, or 
corporations. Nor is the court ruling on the 
ofF-the-air recording for use outside *he home, 
e.g., by teachers for classrooms, corporations 
for employees, etc. No defendant engaged in 
any of these activities and the facts necessary 
to determine their legality are not before this 
court.56 

The court of appeals and the Suprentie Court 
did not contradict the district court's concept 
of a home or the factual circumstances in- 
volved with the home taping in the Sony case.. 
It seems certain that the Sony decisions envi- 
sioned a home as a private home. Not all re- 
cordings made in a home would necessarily fit 
with the home-use exemption, however.57 

Since the Sony decision, courts have exam- 
ined various concepts of home recording. A se- 
ries of cases has examined public performance 
and home use wit' in the context of VCR view- 
ing. This line of cases has held that the viewing 
of copyrighted videocassettes in private 
rooms at video stores constitutes public per- 
formance,58 even when members of a single 
fanaily viewed a cassette in a private room at 
the store.59 These cases illustrate that Ameri- 
can courts are very careful in categorizing 
various situations as a "home" for the pur- 
poses of copyright law. Ruling that these view- 
ings were public performances, the courts 
held that they were subject to the provisions 
of copyright law.60 

Two recent cases brought new judicial scru- 
tiny to the home use concept. In one case, a 
condominium associction held weekly dances 



in its clubhouse, which was owned h\ all of 
the condominium owners. The association 
charged a small admission to cover the cost of 
the musicians. Representatives of the owners 
of the copyrighted music that was played at 
the dances brought an infringement action 
against the association and won.6i The impor- 
tance of this case is that the district court rec- 
ognized and discussed a "family exception"^ 
from cop3night Uability that the court derived 
from the "public performance" definition of 
section 101 of the 1976 Copyright Act. The 
court determined that the condominium's 
situation did not fall within this so-called 
"family exception," and gave judicial recogni- 
tion to a "family exception" under section 
101. In a 1986 decision, a district court held 
that a private club did not fit within the con- 
cept of a home and hence copyrighted materi- 
als performed or viewed there were subject to 
the copyright laws." While these cases did not 
involve home audio or video recording or 
viewing, they do illustrate the limited concept 
of a "home" as interpreted by the courts and 
the recently articulated "family exception" 
doctrine of copyright law. The courts have 
been sparing in the application of "home use" 
to situations other than the traditional home 
setting. 

Applying copyright law and the relevant ju- 
dicial guidance can lead to various conclu- 
sions about home recording in j articular cir- 
cumstances. The Sony case affirmed the use of 
VCRs to record and replay commercially tele- 
vised programs for personal use. The concept 



^480 F.Supp. 429, 442 (D C Cal. 1979), r^u'd. 659 F.2d 963 (9th Cir 1981). 

VCR could be used in a home to make copies of a copyrighted tape, hence infringing on the copyright owner s rights 

Columbia Pictures Indus v Redd Home Inc , 568 F Supp. 494 fW D. Pa. 1983), afTd., 794 F 2d 154 (3rd Cir 1984> 

^^Columbia Pictures Industries, Inc v Aveco, Inc , 6 12 F Supp. 3 15. 3 19 (N D Pa. 1985), afTd , 800 F 2d 59 I3rd Cir 1986) 

^Although these cases were factually different from the Sony cases, they illustrate the reluctance of courtb to uj>e the ck^ncept of 
"home use" in situations that do not fall within the traditional concept of the home. 

^^Hinton V. Mainlands of Taman^c, 61 1 F Supp. 494 (S D. Fla 1985) 

««Ibid., pp 495-496 

^Ackee Mnstc, Inc v Williams, 650 ? Supp 653 (D Kan 1986; 
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of VCR recording for time-shifting purposes 
appears to be judicially acceptable. The Sony 
case did not, however, address audiotaping, or 
horae taping of cable or "pay" television. 

THE INTEiJLECTUAL 
PROPERTY SYSTEM AND 
HOME COPYING 

Concept of Intellectual Property 

Intellectual property is a unique conception 
of an inherent and intangible property ri^t in 
an artistic, scientific, or intellectual work. 
Sometimes characterized as a "bimdle of 
rights," intellectual property ri^ts inhere in 
a particular creation.®* The intellectual prop- 
erty concept is a unique representation or em- 
bodiment of expression which is invested in an 
artistic, scientific, or intellectual work. This 
contrasts with the concept of personal prop- 
erty, which governs the ownership of the ac- 
tual works themselves. Applying these prop- 
erty concepts to particular examples is 
instructive to distinguish between them. An 
example of personal property woidd be a spe- 
cific phonorecord with a particular musical 
composition recorded on it. Thus, the 
phonorecord is personal property — the me- 
dium in which the intellectual property is im- 
bedded—while the musical composition/ ai - 
rangement/instnimentality that is embodied 
in all phonorecords with this particular musi- 
cal composition recorded on it represents the 
intellectual property. Therefore, the individ- 
ual phonorecord represents the personal 
property right, but the artistry, the arrange- 



ment, and the musical c^y^nposition that in- 
here in this recording represent the intellec- 
tual property right. Thus, the concept of an 
intellectual property ri^t involves the right 
to create works in particular characteriza- 
tions.^ 

Statutory Concept of Intellectual 
Property 

The 1976 Copyri^t Act embraces the con- 
cept of the existence of intellectual ri^ts that 
are separate firom the physical ownership 
rights in the copyrighted works: 

Sec. 202. Ownership of copyright as distinct 
from ownership of material object 

Ownership of a copyri^t, or of any of the 
exclusive ri^ts under a copyri^t, is distinct 
from ownership of any material object in 
which the work is embodied. Transfer of own- 
ership of any material object, including the 
copy or phonorecord in which the work is first 
fixed, does not of itself convey any rij^ts in the 
copyri^ted work embodied in the object; nor, 
in the absence of any agreement, does trans- 
fer of ownership of a copyri^t or of any exclu- 
sive ri^ts under a copyri^t convey property 
ri^ts in any material object, (emphasis 
added)66 

The House Report accompanying its enact- 
ment anal3^es this concept: 

The principle restated in section 202 is a 
fundamental and important one: that copy- 
ri^t ownership and ownership of a material 
in which the copyri^ted work is embodied 
are entirely separate things. Thus transfer of 
a material object does not of itself carry any 
ri^ts under the copyright, and this includes 
transfer of the copy or phonorecord— the 



^U.S. Congress, SeriaJ No. 94-1476. op cit., footnote 54, p, 124. 

**For the purposes of this report, the discussion of intellectual property nghts will be limited to only those rights that specifically 
involve American copyright law. Intellectual property rights may also involve patents, for example 

«17US.C. 202 (1982). 
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original manuscript, the photographic nega- 
tive, the unique p. ^ or statue, the master 
tape recording, etc.— in which the work was 
first fixed. Conversely, transfer of a copyri^t 
does not necessarily require the conveyance of 
any material object.^^ 

American courts have examined and upheld 
this concept of intellectual property recogni- 
tion.68 

The development of a process enabling the 
electronic transfer of various creative works 
has raised the question as to whether an ac- 
tual physical embodiment of the work must 
exist to apply the concept of intellectual prop- 
erty. A carefiil reading of the entire copyright 
statute and an examination of the legislative 
history indicate that there need not be an ac- 
tual physical copy or embodiment of the copy- 
righted work for the concept of intellectual 
property to inhere in the work. The copyright 
statute uses the concepts of both "ph .o- 
record"69 and of a work being "fixed."7o in ad- 
dition to these concepts, it appears from the 
statutory directives that works that may be 
electronically or otherwise transmitted would 
be covered by tne statutory provisions govern- 
ing intellectual property. The legislative his- 
tory of the 1976 Copyright Law Revision rein- 



forces this belief. As the House Report 
language stated: 

Under the bill, it makes no difference what 
the form, mam^er or medium of fixation may 
be— whether it is in words, numbers, notes, 
sounds, pictures, or any other graphic or sym- 
bolic indicia, whether embodi^ in a physical 
object in written, printed, photographic, 
sculptural, pimched, magnetic, or any other 
stable form, and whether it is capable of per- 
ception directly or by means of any machine or 
device now known or later developed, [empha* 
sis added]7i 

Therefore, the concept of intellectual prop- 
erty covers electronic transfer or transmission 
of a work, so long as the work is "fixed," even if 
the work is not in a "physical" form. 

Recent Technological Developments 

Recently, great interest has been given to 
the intellectual property rights in audio and 
visual works. One reason for this increased in- 
terest has been the technological revolution 
that has occurred since the last major revision 
of American copyright law in 1976. Since this 
revision went into effect in 1978, there have 
been major technological advances that allow 
easy and effective cop3nng of many copy- 
righted works. While the 1984 Sony case ex- 



•U.S. Congress, Serial No 1476, op. cit., footnote 54, p. 124 

«See, for instance, Cor?, v City of Kansas City^ Mo., 5S2FSupp 343 (DC. Mo 1983). In this action, the court examined 
whethera company, m transfprring certain documents to a municipal corporation, had aJso transferred its actual intellectual prop- 
er^ copyright in these items The court determined that in following the copyright statute, the copyright of the objects was indeed 
distinct from the actual ownership or possession of tne object. 

•*The copyright statute defines phonorecord as folJows: 

"Phonorecords" are matenal objects in which sounds, other than those accompan>ing a motion picture or other audiovisual work 
are ruced by any method now known or later developed, and from which the soundscan be perceived, reproduced, or otherwise com- 

rndTSS'L'^^^^^^ 

^^The copyright statute defines a work as being fixed under the following circumstances: 

A work is "fued" in a tangible medium of expression when its embodiment in a copy or phonorecord, by or under the authority of 
the author, ,s sufliciently permanent or stable to prrmit it to be perceived, reproduced, or otherwise communicated for a penod of 
more than transitory duration A work consisting of sounds, images, or both, that are bemg transmitted, is "fixed" for purposes of 
this title If a fixation of the work is being made simultaneously with its transmission. ( 17 U S.C , sec 10 1 ( 1982)) 

^'U.S. Congress, Serial No. 94-1476, op cit., footnote 54, p. 52. 
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amined a limited aspect of home video record- 
ing use for time-shifting purposes, major 
technological and market changes have oc- 
curred since this last judicial determination. 

Amongthese are the advent of compact disc 
players and digital audiotape (DAT)/^ Other 
changes include growth in the home video cas- 
sette industry^^ and product improvement 
and declining prices for audio and video re- 
cording equipment. While these^ develop- 
ments may be truly considered advances for 
mankind and intellectual development, they 
raise a myriad of copyright questions that 
were not directly addressed in either the 1976 
revision of the copyright law or in the 1984 
Sony case.^"* 

Although clearly there is a statutory recog- 
nition of fair use of copyrighted works, and 
the coiirts have created a limited concept of 
"home up^'* for certain home videocassette re- 
corder us , che impact of eCjctive and rela- 
tively inexpensive sophisticated visual and 
audio recording equipment has not been legis- 
latively or judicially analyzed in depth. As has 
been illustrated in the nearly 200 years of 
American copyright law, however. Congress 
has attempted to respond legislatively to tech- 
nological advances that have altered the bal- 
ance of the traditionally competing factors in 
copyright: the property rights of the copy- 
right holder and the stimulation of the pub- 
lic's knowledge. This congressional respon- 
siveness was discussed at length in the 



legislative history surrounding the enactment 
of the 1976 copyright revision: 

The history of copyri^t law has been one of 
gradual expansion in the types of works ac- 
corded protection, and the subject matter af- 
fected by this expansion has fallen into two 
general categories. In the first, scientific dis- 
coveries and technological developments have 
made possible new forms of creative expres* 
sion that never existed before. In some of 
these cases the new expression forms-elec- 
tronic music, filmstrips, and computer pro- 
grams, for example-could be regarded as an 
extension of copyri^table subject matter 
Congress had already intended to protect, and 
were thus considered copyri^table from the 
outset without the need of new legislation. In 
other cases, such as photographs, sound re- 
cordings, and motion pictiu-es, statutory en- 
actment was deemed necessary to give them 
full recognition as copyri^table works.^^ 

The House Committee on the Judiciary em- 
phasized that the 1976 revision was not inflex- 
ible and would itself probably be revised, and 
that the Committee did not intend to "freeze 
the scope of copyrightable technology."^^ The 
Committee also alluded to "other areas of ex- 
isting subject matter that this bill does not 
propose to protect but that future Congresses 
may want to.''^^ 

This tradition and practice of Congress' re- 
sponding to technological changes has been 
recognized by the Supreme Court in its deci- 
sion in the Sony case: 



^^See. Ronald K. Jurgen, "Consumer Electronics," in '"Technology IEEE Spectrum, January 1988, p 56 
^^Ibid., pp 112-U4 

^-^Some of these legal and policy r^uestions include. What are the precise legaJ boundaries of the judicial theory of "home use'"> 
When does rf cordingdone m the ' home" not const itute " home use"? What, if any, enfo. cement mechanisms could be used to protect 
copyright holders' rights? Another rather fundamental question is whether the development of digital recording - which produces 
very high quality copies -represents a "c^uantum leap" in recording tfchnology and therefore indicates the desirability of a major 
revision in the American system of copyright law Does the digital rep esentation of a musical or image/pictorial composition repre^ 
sent a fundamentaJ technological change to which the American copyright system must respond in a substantive ma;iner'> 

S. Congress. Serial No 94. 1476, op. cit , footnote 54, p 5 1 

^•^^id. 

"Ibid , p 52 
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From its beginning, the law of copyri^t has 
developed in response to significant changes 
in technology... Indeed, it was the invention of 
a new form of copying equipment — the print- 
ing press - that gave rise to the original need 
for copyii^t protection. ... Repeatedly, as 
new developments have occurred in this coun- 
try, it has been the Congress that has fash- 
ioned the new rules that new technology 
made necessary.^*^ 

Therefore, it may well be, as the Supreme 
Court implied in the Sony decision,^^ that 
Congress may wish to examine and act in re- 
sponse to the numerous technological ad- 
vances that have occurred in the information 
recording and dissemination areas. If Con- 
gress does choose to act in this area, it may 
wish to examine the approaches taken in 
other countries. 

COMPARISON OF THE 
AMERICAN INTELLECTUAL 
PROPERTY SYSTEM WITH 
OTHER INTERNATIONAL 
COPYRIGHT SYSTEMS 

This section describes and analyzes certain 
aspects of the intellectual property protec- 
tion/copyright systems in the United States, 
Great Britain, Canada, end France that relate 
to home copying. Although the United States, 
Great Britain, and Canada shrne historical 
roots in the development of national copy- 
right laws, significant differences in their in- 
tellectual property systems exist. France, with 
a tradition of national support and protection 



of the arts, takes yet another approach to the 
protection of intellectual property.so 

The United States 

As has been previously discussed, the 
American copyright law has its origins in Eng- 
lish common and stafutory law. Despite these 
colonial British roots, American copyright law 
has developed to suit the specific needs and 
outlooks of the United States. A fundamental 
tension in the development of American copy- 
right law relates to the competing concerns 
for the ownership/property rights of the 
author/creator/owner and the goal of free dis- 
semination of information for the public 
good. Traditionally, the United States has es- 
poused a free enterprise system that did not 
piirsue a national policy to promote the arts, 
and American copyright law reflected these 
doctrines. For instance, there has never been 
statutory recognition of artists' or moral 
rights, and the statutory embodiment of intel- 
lectual property rights is a relatively recent 
occurrence. It does, however, appear that 
there is a growing trend in American law and 
philosophy to recognize creative rights. 

While the basic legal framework of Ameri- 
can copyright law has been previously dis- 
cussed in this chapter, considering specific as- 
pects of American copyright law will provide 
insight into the concepts of home copying. In 
particular, it would be instructive to examine 
the "first-sale" doctrine and recent amend- 
ments that have been enacted concerning re- 
cord rentals. The principle of the "first-sale" 
doctrine, in practice, upholds the cop)aigiit of 
the copyright owner during the first sale or 



'M64 us 417, 430-431 (1984) 
^»Ibid , p. 456 

^One consequence of this distinction is thai the French Government imposes a levy on loth audio- and videotapes since December 
1986 In addition, other countries have introduced levy schemes For additional discussion of international ? stems dealing with 
performance rights in sound recordings, see ch. 5. 
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commercial transaction of the work, but ex- 
tinguishes the copyright owner's rights in 
subsequent sales or transactions.®^ The House 
Report accompanying the original (1976) leg- 
islation provided an example of the applica- 
tion of the "first-sale" doctrine. 

Thus, for example, the outri^t sale of an 
authorized copy of a book frees it from any 
copyright control over its resale price or other 
conditions of its future disposition. A library 
that has acquired ownership of a copy is enti- 
tled to lend it under any conditions it chooses 
to impose.^ 

The "first-sale" doctrine has been upheld in 
recent court decisions. Thus, when a copy- 
righted work is subject to a valid first sale, the 
distribution rights of the copyright holder are 
extinguished, and the title passes to the 
buyer.83 

Congress enacted a significant statutory 
modification to the "first-sale" doctrine was 
enacted in the "record rental amendments" to 
American copyright law in 1984.^^ This legis- 
lation was designed to help deal with the situ- 
ation where record rental stores purchased re- 
cord albums — the first sale — and then leased 
the albums for a fee that represented a small 
portion of the purchase price. The lessee fre- 
quently taped the rented record. It was argued 
that the use of the rental record rnay have dis- 
placed a potential sale of the actual record.^ 
Congress thus amended the "first-sale" doc- 
trine: 

(b)(1) Notwithstanding the provisions of 
subsection (a), unless authorized by the own- 



ers of copyright in the sound recording and in 
the musical works embodied therein^ the 
owner of a particular phonorecord may not, 
for purposes of direct or indirect commercial 
advantage, dispose of, or authorize the dis- 
posal of, the possession of that phonorecord by 
rental, lease, or lending, or by any other act or 
practice in the nature of rental, lease, or lend- 
ing. Nothing in the preceding sentence shall 
apply to the rental, lease, or lending of a 
phonorecord for nonprofit purposes by a non- 
profit library or nonprofit educational institu- 
tion, (emphasis added)^ 

The practical effect of this amendment is to 
prohibit the rental of such sound recordingo 
without the copjrright owners' permission. In 
actual practice the copyright owners — usually 
the recording companies — have not author- 
ized record rental, and as a result record 
rental is not an industry in the United States. 

Another aspect of home audio recording oc- 
curs when an individual tapes music broad- 
cast on the radio, or records from tapes or re- 
cords for personal use in the home or for 
"time-shifting" purposes. Congressional in- 
tent underlying the Sound Recording Amend- 
ment of 1971 was very clearly to continue to 
permit certain home taping: 

Specifically, it is not the intention of the Com- 
mittee to restrain the home recording, from 
broadcasts or from tapes or records, of re- 
corded performances, where the home record- 
ing is for private use and with no piu*pose of 
reproducing or otherwise capitalizing com- 
mercially on it. This practice is common and 
unrestrained today, and the record producers 



«M7U.SC. 109(1982&Supp. VJ987) 

"SeeU.S Congress, Serial No. 94-1476, op cit , footnote 54, p 79 

«See, T.B Harms Co. v. JEM Reconh, Inc . 655 F.Supp 1575 (D C N J 1987;. Walt Disney Prrxiuctions v Basmq/ic^n, 600 F Supp 
439 (D.C N.y, 1984). See also Nimmer, op cit, footnote 2, vol. 1, sec. 8. 12 (B) 

•^Public Law 94-450. sec. 2. Oct 4, 1984, 98 SUt. 1727 

^See 129 Congressional Record, S 9374 ( 1983) (SUtement of Senator Thurmond) 
•«17US.C,sec. 109(b)(1) (1982 & Supp V, 1987) 
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and performers would be in no different posi- 
tion from that of the owners of copyright in re- 
corded musical compositions over the past 20 
years 

While it appears that Congress intended to al- 
low certain home audiotaping practices in 
1971, the congressional reports accompany- 
ing the 1976 copyright revision were silent on 
this issue. However, no report or statutory 
language negated the principles stated in 
1971.8S Currently, it appears that the 1971 leg- 
islative history may provide evidence of con- 
gressional intent to permit home taping of 
music from broadcasts or prerecorded 
sources. This issue is not positively deter- 
mined by statute or case-law, however. 

The Electronic Industries Association (EIA) 
advances the position that language of the 
1971 amendments clearly denied to cop3Tight 
owners the right to prevent home tapmg.^s 
Furthermore, the EIA believes that nothing in 
the 1976 amendments to the copyright law ne- 
gated the principle that home taping from 
broadcasts or prerecorded materials was not 
an infringement.90 EIA takes the position that 
in view of the "clear Congressional intent to 
exempt home taping from among the exclu- 
sive rights granted to copyright holders, we 
submit that it is inappropriate to consider the 
right of home taping strictly as a judicial de- 
rivative of the fair-use doctrine.''^^ The EIA 
summarized their opinion: 



The fair use doctrine comes into play only 
where the activity arguably falls within the 
exclusive rights accorded to the copyright 
holder. Because home audio taping is 
statutorily exempt from those exclusive 
rights, the fair use issue, while theoretically 
pertinent, should not ordinarily be implicated 
in the context of home audio taping^^ 

In a sharply contrasting opinion, the Re- 
cording Industry Association of America, Inc., 
(RIAA) disregards the legislative history of 
the 1971 amendments. RIAA asserts that the 
legislative history was "made irrelevant by 
the subsequent overhaul of the copyright law 
in 1976."93 RIAA takes the approach that the 
1971 legislation was intended to preserve the 
status quo, pending a full revision of the law, 
and that the enactment of the new cop)aight 
law made the former legislative history irrele- 
vant. 

The home taping of records or other record- 
ings that are borrowed from a public library 
raises additional cop)aight considerations. 
While the American cop)aight statute is very 
explicit on the reproduction abilities of librar- 
ies and archives,^ there does not appear to be 
specific statutory language deahng with the 
home copying of audio works borrowed from 
public libraries. 

Another aspect of American copyright law 
that deals with the copying of cop)aighted 
materials allows the copying of computer pro- 
grams for certain purposes and under specific 



S Congress, Serial No 92-4B7, op cit , footnote 53. p 7 The district court in the Sony decision rehed on this rationale in 
upholding the Uping of broadcast material for home use See, 480 F Supp 429, 444 (D C. Cal 1979j 

^hisisRuewasaddresscdby the district court in the Son> case See, 480 F Supp 429,444-445(1979) However, the Supreme 
Court in the Sony decision did not analyze this issue 

*^EIA,op. cit, footnote 24, p 3 The EIA asserts that section IfOofthe 1971 Act provided copyright holders the exclusive right to 
reproduce and distribute sound recordings "to the public " "By limiting the right of copyright holders to reproduce and distribute 
only as to the public. Congress thereby also denied copyright holders the right to preclude home taping for private use " Ibid. 

'^Ibid "It would be folly to presume that Congress would have made such sweepmgchange to th^ existing state of the law, turning 
millions of private citizens into lawbreakers, without explicit statutory language or legislative .nstory " 

^'Ibid , pp. 34 

«^Ibid , p. 4. 

Rosen, op cit., footnote 10, p. 2 

^17 use. 108 (1982) 
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circumstances.^ Thus, the owner of a com- 
puter program may make another copy or ad- 
aptation of that program if the copy is needed 
for a specific step in using the computer pro- 
gram or if the copy is for archival purposes. 

Great Britain 

Great Britain enacted a revised, compre- 
hensive copyright act, the Copyright, Designs 
and Patents Act 1988, on November 8, 1988.^^ 
Most of the provisions of the Act became effec- 
tive in the spring of 1989, and the Act repeals 
and entirely replaces existing copyright legis- 
lation. 

Several provisions of the new British Act 
are of interest in the analysis of home taping. 
The Act provides a sweeping definition of 
"sound recording*' that exceeds the American 
concept of "sound recording'': 

"sound recording'* means— 

(a) a recording of sounds, from which 
the sounds may be reproduced, or 

(b) a recording of the whole or any part 
of a literary, dramatic or musical work, 
from which sounds reprodticing the 
work or part may be produced, regard- 
less of the medium on which the record- 
ing is made or the method by which 
the sounds are reproduced or 
produced; ...^^ 

Just as American law permits the copying 
of certain computer programs, so does the 
British law, but the British law has a far 
broader application than the American law. 
The American law is limited to computer soft- 
ware, while the British counterpart covers a 



variety of works which are in "electronic 
form": 

Works in electronic form 

56.- (1) This section applies where a copy 
of a work in electronic form has been 
purchased on terms which, expressly 
or impliedly or by virtue of any rule of 
law, allow the purchaser to copy the 
work, or to adapt it or make copies of 
an adaptation, in connection with his 
use of it. 

(2) If there are no express terms— 

(a) prohibiting the transfer of t^ . 
copy by the purchaser, imposing obli- 
gations which continue after a trana- 
sfer, prohibiting the assigrjnent of 
any licence or terminating any license 
on a transfer, or 

(b) providing for the terms on 
which a transferee may do the things 
which the purchaser was permitted to 
do, anything which the purchaser was 
allowed to do may also be done with- 
out infringement of copyri^t by a 
transferee; but any copy, adaptation 
or copy of an adaptation made by the 
purchaser which is not also trans- 
ferred shall be treated as an infring- 
ing copy for all purposes after the 
tramsfer. 

(3) The same applies where the 
original purchased copy is no longer 
usable and whaL is transferred is a 
further copy use in its place. 

(4) The above provisions also apply 
on a subsequent transfer, with the 
substitution for references in subsec- 
tion (2) to the purchaser of references 
to the subsequent transferor.^® 



^ITU.S.C 117(1982). 

^See. Intellectual Property Dept., Linklaters & Pajnes, "Copyright, Designs and Patents Act 1988 1-2** (London Linklaters & 
Paines, 1988). This work isananal>sisofthenew British copyright law pre pared by a British law firm for its international offices and 
clients 

In addition to dealing with copyrights, the Act also includes provisions for the protection of design rights, and patents and trade- 
marks. 

»7(Great Britain) Copyright, Designs and Patents Act (1988), ch. 48, 5(1) 
^Ibid., sec 56. 
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A particular section of the Act provides for 
the rental of sound recordings, films, and 
computer programs to the public.^^ Under 
these statutory provisions, a rental arrange- 
ment with the public is outlined. This section 
also provides that the copyright in a computer 
program is not infringed by the rental of cop- 
ies to the public after the end of a period of 50 
years from the end of the calendar year in 
which the copies of it were initially issued to 
the public in electronic form J ^ 

The subject of time-shifting is dealt with di- 
rectly in the Act. 

The making for private and domestic use of 
a recording of a broadcast or cable programme 
solely for the purpose of enabling it to be 
viewed or listened to at a more convenient 
time does not infringe any copyright in the 
broadcast or cable progranune or in any work 
included in iU^^ 

Thus, the British law specifically exempts 
time-shifting recording froni the realm of in- 
fringement. In the United States, this practice 
IS embodied only in case-law, not statutory 
law. The principle is further extended by the 
provision that the free public showing or play- 
ing of a broadcast or cable programme is not 
to be considered an infringement of copyright. 
Certain condition and circumstances must, 
however, be met for the viewing to be consid- 
ered a free public showing. 



The issue of moral rights is directly and 
comprehensively addressed in the British 
copyright law. The scope of British statu- 
tory moral rights includes the right to be iden- 
tified as the author or director of the work,^^^ 
the right to object to the derogatory treat- 
ment of the work,^^ protection against false 
attribution of works, and other factors. 

Therefore, it appears that the new British 
copyright law intends to respond comprehen- 
sively to recent technological advances and 
problems that are created through the use of 
such inventions. 

Canada 

The Canadian copyright law has recently 
undergone significant amendments, and 
several provisions of the new law provide an 
interesting contrast to American copyright 
law. Canadian copyright law is of interest to 
the United States, as both nations share a 
heritage of the British common law tradition 
and are North American neighbors, with an 
overflow of broadcasting, popular culture, 
and other common interests. 

It appears that Canada does not have a 
"home-use** exception embodied in its copy- 
right statute. The Canadian statute describes 
sound recordings as follows: "...copyright 



^Ibid , sec. 66. 
'<»rbid., sec. 66.(5). 
^<^^Ibid., sec 70. 
^<^%id., sec 72. 
^<>^Ibid., ch. IV. 
^^Ibid , sec. 77. 
^<>*rbid., sec 80 
'«»Ibid., sec. 84. 

^^^AJthough the British Government considered a royalty payment on blank tapes, it was not enacted as part of the copyright revi- 
sion. 

'o«See Canada Gazette, Statutes of Canada, 1968 (Ottowa, Canada Minister of Supply Services, Sept 1, 1988), chs. 13 to 19. 
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shall subsist for the term hereinafter men- 
tioned in records, perforated rolls, and other 
contrivances by means of which sounds may 
be mechanically reproduced, in like manner 
as if Such contrivances were musical, literary 
or dramatic works."!^^ The length of copy- 
right protection for these works is "fifty years 
from the making of the original plate from 
which the contrivance was directly or indi- 
rectly derived.. .."110 

Several aspects of the 1988 Canadian copy- 
right amendments are of interest. A computer 
program is statutorily defined as "a set of in- 
structions or statements, expressed, fixed, 
embodied or stored in any manner, that is to 
be used directly or indirectly in a computer in 
order to bring about a specific result."iii The 
law also permits the owner of a computer pro- 
gram to make a single reproduction of that 
program for his own use.^^^ The Canadian 
amendn^ents also recognize the moral rights 
of the creators of artistic works and provide 
protection for the injury to such rights.^ 

France 

France has a very comprehensive copyright 
law that differs markedly from the other laws 
examined in this section. The statutory scope 
of intellectual works covers a wide variety of 
artistic works: 

Article 3. The following shall in particular 
be considered intellectual works within the 
meaning of this law: books, pamphlets, and 
other literary, artistic and scientific writings; 



lectures, addresses, sermons, pleadings in 
court, and other works of the same nature; 
dramatic or dramatico-musical works; choreo- 
graphic works; circus acts and feats and panto- 
mimes, the acting form of which is fixed in 
writing or otherwise; musical compositions 
with or without words; cinematographic 
works and other works consisting of moving 
sequences of images, with or without sound, 
together referred to as audiovisual works; 
works of drawing, painting, architecture, 
sculpture, engraving, lithography; graphical 
and typographical works; photographic works 
and other works produced by techniques 
analogous to photography; works of applied 
art; iUustrations; geographical maps; plans, 
sketches, and plastic works, relative to geogra- 
phy, topography, architecture, or the sciences, 
software,....^ 

This inclusive scope of intellectual property in 
the French law appears to be one of the most 
all-encompassing in the world. 

Similarly, France has a very far-reaching 
concept concerning the performance rights of 
the f uthor/copyright owner: 

Article 27. Performance shall consist in the 
communication of the work to the public by 
any process whatsoever, particularly: 

-public recitation, lyrical performance, 
dramatic performance, public presentation, 
public projection and transmission in a public 
place of a telediffused work; 

-by telediffusion 

Teledifussion shall mean distribution by an 
telecommunication process whatsoever of 
sounds, images, documents, data and mes- 
sages of any kind. 



'<^ax^adian Copyright Sutute, Sec 4^), from UNrOCO and WIPO, Cupynght Lau& and Treaties of the World iWashingtu... DC 
Bureau of National AfTairs, 1987). 

"<>Ihid, sec lU 

"'Cafjada Gazette, op cit , footnote 1 10, sec U3). 
"^Ibid., sec. 5. 
"^Ibid., sees. 1, 12 

^•*Law No 57-298 [France] un Literary andArti&tic Property, Art 3, frum UNESCO, Copyright Uiui> and Treatie.. <jf the World 
(1987) 
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Transmission of the work towards a satel- 
lite shall be assimilated to performance. 

Transmission of a broadcast work by means 

of a loudspeaker or, as the case may be, by 

means of a television screen placed in a public 
place, 

This statute presents the novel concept of 
"teledifussion/* which would apparently 
cover the distribution of sounds through any 
telecommunication process. 

Like the American statute, the French copy- 
right law distinguishes between the transfer 
of personal and intellectual property: "The in- 
corporeal property.. .shall be independent of 
property rights in the material object. The 
person who acquires this object shall not be 
invested, by its acquisition, with any of the 
rights provided by this law../*^^^ 

One of the most unique features of the 
French copyright law is the great emphasis 
placed on the rights of the creator and/or 
copyright owner: the integrity of the creator's 
works and the protection of such creative ef- 
forts are of major importance. 

Summary 

While this section is not a comprehensive 
analysis of international copyright law, sev- 
eral salient features of the various national 
copyright systems have been examined. In the 
United States the "first-sale'* doctrine and the 
rental record amendments illustrate how 
American copyright law has developed and re- 
sponded to particular circumstances and 
needs. In Great Britain the new copyright law 
also responded to changes in society and tech- 
nology. Although the Canadian copyright law 
is less comprehensive than the other statutes 



examined, it too has been amended to reflect 
changing technology. The French copyright 
law appears to be one of the most inclusive in 
the world. Its scope of coverage is very broad 
and it is deferential to the rights of creative 
artists.. 

CHANGES TO TRADITIONAL 
AMERICAN COPYRIGHT 
CONCEPTS 

International Protection of 
American Intellectual Property 

Concurrent with the rapid technological de- 
velopments in the audio recording and repro- 
duction industry, there has been a growing 
concern regarding the international protec- 
tion of American intellectual property. Two 
forces have given rise to this concerns: the 
ability to produce high-quality copies of copy- 
righted works easily and inexpensively, and 
the resulting possibility of "piracy'' of copy- 
righted works — the reproduction, manufac- 
ture, and sale of copyrighted works without 
the permission of the copyright owner. 

At the present time there exists no uniform 
international or universal copyright concept 
that would ensure the protection of an 
author's works on a global basis. An author's 
protection for the unapproved use of his 
works in a foreign country usually is based on 
that country's laws. Many foreign nations pro- 
vide copyright protection for works created by 
foreigners through terms set by various inter- 
national copyright agreements. Protection for 
American authors may exist through bila .eral 
or multinational treaties. The United Stages is 
a member of the two principal multinational 



"*Ibid , title 11, art 27 
"«Ibid,art 29 
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copyright conventions: the Universal Copy- 
right Convention ("UCC'')^^7 and the Berne 
Convention for the Protection of Literary and 
Artistic Works ("Berne Convention").' 

Before Congress enacted legislation that en- 
abled the United States to adhere to the Berne 
Convention in 1988, the UCC provided the 
broadest international protection available to 
American copyright holders.^ Many coun- 
tries belong to both the UCC and the Berne 
Convention. The UCC standards, however, 
are not considered to be so stringent as the 
Berne Convention's, and commentators be- 
lieve that the UCC is less effective in prevent- 
ing copyright violations.'^^ Under thp UCC, 
works by an author who is a national or a 
domiciliary of a UCC member country are eli- 
gible for UCC protection. Any author, irre- 
spective of nationality or domiciliary, whose 
work was first published in a country covered 
by the UCC, may claim protection under the 
UCC. Thus, under the UCC, works by Ameri- 
cans and works first published in the United 
States would at least be given the same copy- 
right protection as that accorded to the works 
of the foreign country's nationals for works 
first published in that foreign country. This 
copyright treatment is usually called "na- 



tional treatment."^2i uCC protection is avail- 
able to American authors, provided that 
certain notice formalities and other require- 
ments are met. 

In addition to the UCC, the United States 
has entered intc other bilateral copyright 
treaties or accords with countries that belong 
to neither the Berne Convention nor the UCC. 
In recent years the United States s'gned trea- 
ties with certain nations where alleged copy- 
right "piracy" had occurred. Among these 
bilateral copyright treaty countries are Thai- 
land, Taiwan, Singapore, and South Korea. 

The most recent development for the inter- 
national protection of American intellectual 
property has been United States adherence to 
the Berne Convention. On March 1, 1989, the 
United States, fonnally became a party to the 
Berne Convention, which has been in exis- 
tence since 1886. The decision was made only 
after extensive congressional consiaeration of 
the implications of membership. Qn March 
1, 1989, certain copjrright amendments went 
into force that brought American copjrright 
law into compliance with Berne Convention 
obligations.^23 From March 1, 1989, onward, 
cop3n"ights in the works of American authors 
will receive copjo'ight protection by all of the 



' "The Universal Cupyrighl Cunvonlion cunsiiiliJ of Iwoacts, une signal in Gijneva in li)52 and another signed in PariS in 197 1 1 he 
Unitetl States ratifiefl both agreements See Nimmer, op cil . footnote 2, voL 1, sec 17 04 IB) 

^'*BcrneConvenlionImplemcntationActof 1988. Public Uw 100^68, Oct 31, 1988, 102 Stat 2853 

" "The UCCis ad ministereti by the United Nations Educational, Scientific, and Cultural Organization tVNESCO; This acctjrd was 
establishcni fur the purpose of providingan international copyright protcctiuri network suitable for the r>articipation uf the United 
States. 

'^^^See. Harrison D(mnelly, "Artists' Rights and Copiyrights," Cc»n/,Tei.sio/io/ Quarterly's Editorial Research Repcrts,}Aay 13, 1988, 
pp, 246, 248 

'*'See, Nimmer, op cit , footnote 2, vol 1, sec 17 04|B1 

'"In the 100th Congress, five bills were intnxiucetl and considered concerning the adherence of the Unite^l States to the Berne 
Convention RR. 1623, H.R 2962, H.R, 4262, S l301,andS 1971 The Subcommittee on Courts, C i vd Ldxjrties, and the Administra- 
tion of Justice of the House Judiciary Committee held hearings on H R. 1623 The House Judiciary Committee prepared a report on 
H.R. 4262 (RR. Rep No 100-609j. RR. 4262 was the bill that was enacted into law The Senate SL^icommittee on Patents. Copy- 
nghtci.andTrademarksoftheScnate Judiciary Committee held hearings on S 130 land on S 197 land prepared a reptjrt on S 1301 
(S Rep No. 100:^52) 

'"See Public Law 100-568, Oct 31, 1988, 102Stat 2853 Amoag the changes brought about by the United States' adhererce to the 
Berne Convention were changes »n the formalities of copyright registration, inclusion of architectural plans within the scope of 
copyright coverage, matters dealing with juketxjx licenses, and other areas. A specific provision of the law expressly cxclujlcsrecog- 
nition of the concept of artists' or moral rights See discussion below 
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Berne Convention's member nations. In ad- 
hering to the Berne Convention, mcrrber na- 
tions must agree to treat nationals of other 
member nations as their own nationals for the 
purposes of copyright protection. Thus, under 
certain instances, American authors may re- 
ceive higher levels of protection than the guar- 
anteed minimum. Also, works of foreign 
authors who are nationals of a Berne Conven- 
tion country and whosd works ere first pub- 
lished in a Berne Convention country will re- 
ceive automatic copyright protection in the 
United States. 

The primary purpose of these international 
accords is to provide copyright protection for 
American nationals in foreign countries. 
While the exact terms of the accords vary, the 
basic intent and fundamental treaty provi- 
sions are similar. Until fairly recently, the 
United States was ambivalent about adhere- 
ing to the Berne Convention. A primary rea- 
son for negotiating the UCC was to provide 
"Berne-like" protection for American nation- 
als, and many of the negotiators of the UCC 
saw it as a "bridge** to adhering to the Berne 
ConventionJ^^ The provisions or' the UCC and 
the Berne Convention are similar; however 
differences exist. Notably, the )3erne Conven- 
tion has no formal notice requirements for 
copjright registration and the Berae Conven- 
tion recognizes the moral rights of artists. 
Some commentators believe that the primary 
difference between the two accords was the 
notice of registration requirement. ^25 

Several strong a. ^aments were advanced 
for the United States adhering to the Berne 



Convention. A primary reason was that 
Berne Convention membership would restore 
the United States* international copjright 
leadership role, which has been limited since 
the American withdrawal from UNESCO - 
the administeringbody of the UCC -in 1984. 
Another important reason advanced for Berne 
Convention adherence was that 24 nations 
who are not members of the UCC were mem- 
bers of the Berne Convention, and greater pro- 
tection to American copyright holders would 
be extended through Berne membership. Ar- 
guably, American adherence to the Berne 
Convention would result in the Berne Conven- 
tion itself gaining strength and becoming a 
more djoiamic international force in the 
realm of copyright protection. 

Artists' Rights 

Although the r 2*^^* '^f artists* ngnts is be- 
yond the scope ' ^ :r OTA study, it is a cur- 
rent issue of concern in the field of American 
copyright law and will be briefly' summarized. 
The Anglo-American common law copyright 
tradition did not recognize certain "moral** or 
artists' creative rights in their artistic crea- 
tions. Thus, protection for artists* work:, was 
achieved primarily through bargainin'^ and 
negotip*"'"^ with publishers, purchasers, and 
other jnyt ^f works. Hence, under common 
law, when ov ership of the object or the copy- 
right passe from the creator to the buyer 
creative or artistic rights usually passed on to 
the purchaser. the United States, where 
there was no strong tradition of public sup- 
port for the arts, there has not been strong 



'**W Allen Walhs. "IntLrnatiund Protection (jf U S Cop>nghVS." Department of State Bulletin, 0ctulx;r 1987. p J5 
'"William S Strong. The Copyn^ 'it Book A Practical Guide (Cambridge. MA MIT Press. 198 1>. p \&\ 
'^See Walhs, op cit . footnote 124. p 28 

'*^n)i(J See also U S Congress. The Berne Contention, Hearings l)efure the Gulxijmmittee on Patents. Cop>right-> tiriil Trmlc 
marks of the Senate Committee on the Judiciary, 100th Cong . 2d sess ( 1988 j. pp 5961 

'^•In cent, 9St see the distnission of tSe "first-sale" doctrine above 
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recognition of the creative rights of the art- 
ist J^s In continental European countries, 
where the role of the artist and his work was 
considered more important, different legal 
concepts developed. Thus, in some European 
countries a major goal of copyright laws is to 
protect the connection between the artist and 
his work* This right of "paternity*' recognizes 
the author's creation of the worL Certain 
Eiiropean nations also recognize laws prohib- 
iting the change, "mutilation," or alteration 
of artists' works. These artists' rights were 
first recognized by the Berne Convention in 
1928. 

Consideration of artists' rights or moral 
rights has become an issue in the United 
States. In the 100th Congress, bills were intro- 
duced^^ and were seriously analyzed and de- 
bated.'^^ A closely related issue to the tradi- 
tional concept of artists' or moral rights is the 
recent technological development of motion 
picture "colorization." Through various elec- 
tronic means, color is added to copies of mo- 
tion pict ores that were originally produced in 
black and white. Currently, moral rights of 



artists are not formally recognized in the 
United States, a*^ they are in some European 
nations. 

In adhering to the Berne Convention, the 
United States specifically did not agree to the 
Berne Convention's provisions for moral/art- 
ists' rights. As the Berne Convention Imple- 
mentation Act provided: 

(b) CERTAIN RIGHTS NOT AFFECTED.- 
The provisions of the Berne Convention, the 
adherence of the United States thereto, and 
satisfaction of United States obligations 
thereimder, do not expand or reduce any right 
of an author of a work, whether claimed imder 
Federal, State, or the common law— 

(1) to claim authorship of the work; or 

(2) to c jject to any distortion, mutilation, or 
other modification of, or other derogatory ac- 
tion in relation to, the work, that would preju- 
dice the author's honor or reputation.^^ 

Thus, although the issue of artistsVmoral 
rights has been of considerable legislative, po- 
litical, and societal concern in the United 
States, no major legislation addressing it has 
been enacted. 



'^Nadine Coh(Xjas,"Berne-Convention Bill Approv(xJ;'Con^S5«>na/Qi*arter/y. Apr 16, 1988, pp 1028, 1028-1029 

**TwT> pieces of companion legislation were introduced m the 100th Congress concerning artists' rights RR. 3221 and S. 1619 
The House Subcommittee on Courts, Cml Ltbtrties and the Acjministration of Justice of the House JudiCiar> CoTimittee held hear- 
ings on H.R. 3221 The Subcommittee on Patents, Co p>righto and Trademarks jf the Senate Judic^ar> Comm.tteeheld hearings on S. 
1619. AJthougii neither bii) wasenacted, negotiations and deliberations were in progress at the close of the 100th Congress, and this 
legislation had proceeded farther in the legislative process than prior legislation concerning artists rights At the time of this writ- 
ing, legislation has not yet been introduced m the 101st Congress concerning eutists' rights, 

'^'See, for instance U S. Congress, Visual Artu,U Rights Act of 1987^ Hearings before theSuba^mmittee on Patents, Copyrights and 
Trademarks of the Senate Committee on the Judiciary, 100th Cong,. 1st sess (1987) 

'^^Public Law 10<K568, 102 Stat. 2853, Oct, 31, 1988, sec 3fb) 
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THE GROWTH IN THE 
U.S. RECORDING INDUSTRY 

The U.S. recording industry is a multibil- 
lion-dollar industry that has experienced a cy- 
clical series of gains and losses (table 4-1). For 
the past several years, however, the recording 
industry has been experiencing an increase in 
revenues: the industry's dollar volume in 1987 
was $5.57 billion in manufacturers' ship- 
ments (based on the suggested list price), an 
increase of 19.7 percent over 1986 figures,' 
and the 1988 volume was a record $6.25 bil- 
lion, a 12.2-percent increase over 1987.2 fhe 
number of records, tapes, and CDs shipped, 
net after returns from retailers, increased 8 
percent to reach an all-time high of 761.9 mil- 
lion^ (table 4-1). The Harry Fox Agency, the 
music licensing agency, reports that 65,525 li- 
censes were issued in 1988, a 13.6-percent in- 
crease over 1987. Of these, 25,380 (38.7 per- 
cent) were first-time licensed songs, compared 
with 15,088 first-time licenses in 1987.^ 

Although revenues for the recording indus- 
try are expected to grow at an average annual 
rate of about 6 percent through 1993,5 indus- 
try spokesmen are adamant that current 
growth does not indicate that the effects of 
home audiotaping are negligible. On the con- 
trary, they assert that revenue growth would 



have been even larger, if not for home 
audiotaping.6 

A large part of the recent increase in reve- 
nues can be attributed to the introduction of 
several new formats, especially compact discs 
(CDs). Introduced in 1983, CDs accounted for 
a third of the industry's total dollar volume in 
1988 (table 4-1). Sales of cassette singles 
reached $57.3 million since their introduction 
in 1987, and sales of yet another new format, 
the 3-inch CD single amounted to neariy $9.8 
million (table 4-1). 

Meanwhile, the proliferation of portable 
cassette players, Walkman-ts^pe stereos, 
audiocassette decks, etc., has increased the 
popularity of cassettes, which are now the pre- 
dominant format or "carrier" for prerecorded 
music. Cassette sales accounted for 54 percent 
of all dollars spent on prerecorded music for 
1988, while unit sales increased 10 percent in 
1988 to a value of $3.38 billion^ (table 4-1). 

The sales value of LPs declined to $532.3 
million, continuing a decline that began in 
1980. Unit sales of disk singles also declined 
11 percent in 1988 (table 4-1). 

RECORDING COMPANIESs 

The U.S. recording industry has six domi- 
nant record companies (the "majors"), each 
with several affiliated labels. They are: 



*RIAA Market Research Committee, Recording Industry Association of America, Inc , 1989. 

Rosen, RIAA, letter io J Winston, OTA, May 2, 1989. Enclosure with comments on draft ch. 3, p. 1. 
^RIAA Market Research Committee, Recording Industry Association of America, Inc., 1989. 

"•Edward P Murphy, President, National Music Publishers' Associatjon, Inc and the Harry Fox Agency, Inc , letter to OTA, Feb 28, 
1989. 

^U.S. Department of Commerce, US Industrial Outlook, 1989, p. 57-4. 

"U S Congress, Senate Judiciary Committee, Video and Audio Home Taping, hearings before the Subcommittee on Patents, Copy- 
rights, and Trademarks, Serial No J-98-75, Oct 25, 1983. and U S. Congress, Senate Judiciary Committee, Home Audio Recording Act, 
hearings before the Subcommittee on Patents, Copyrights and Trademarks, Serial No. J-99-69, Oct. 30, 1985, Mar. 25 and Aug 4, 1986 

^H. Rosen, RIAA, letter to J Winston, OTA, May 2, 1989. Enclosure with comments on draft ch. 3, p. 2. 

•The following is a general overview of the U.S record industry, and is in no way meant to be a comprehensive discussion c^b jw 
recording companies function It is not an attempt to Tilly explain all aspects of the recording industry, but rather highlights some of 
the nifiyor characteristics and distinctions of its operation. 
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Manufacturers* ».«nit shipments (miUiofw net after returns) 
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1. CBS Records Group, which owns, among 
others, the Columbia, Epic, and Portrait 
labels; 

2. Warner Communications, Inc., which 
owns, among others, Warner Brothers, 
Elektra/Asylum/Nonesuch Records, and 
Atlantic Records; 

3. RCA Records Group, which along with 
Arista is a subsidiary of Bertelsmann 
Music Group (BMG) of West Germany, 

4. Capitol Industries-EMI, Inc., which 
owns Capitol Records, EMI America, An- 
gel, Manhattan, and Blue Note labels; 

5. MCA, Inc.; and 

6. Polygram, which includes the Mercury, 
Polydor, Phillips, London, and Deutsche 
Grammophone labels. 

For the most part, the majors have histori- 
cally grown in size by the acquisition of 
smaller competitors.^ For exsonple, each of 
the affiliated labels of Warner Communica- 
tions, Inc., was at one time an independent 
company, and MCA, Inc., just recently ac- 
quired Motown records. 

The major recording companies have expe- 
rienced tremendous growth over the current 



upswing. In 1988, both CBS and BMG Rec- 
ords experienced their biggest selling year.^^ 
Similarly, Warner Communications achieved 
its highest operating income in the first half of 
1988, netting $143 million.^ ^ MCA, Inc., hit an 
ail-time high mark of $41 million in 1987, a 
21-percent increase over the previous year.^^ 

Currently, there are two large independent 
recording companies, A&M, which contracts 
with BMG for its manufacturing and distribu- 
tion, and Chrysalis, which contracts with 
CBS. Motown Records, previously another 
large independent company, was recently sold 
to MCA, which had handled its manufactur- 
ing and distribution, and to MCA's invest- 
ment partner, Boston Ventures, for $61 mil- 
lion. These large independent labels have 
maintained at least 1 percent of the market 
share over a period of years, and with the ex- 
ception of distribution, thw perform all of Ihe 
functions of a major recording company. 
There are numerous other independent la- 
bels .^TS, Inc., the company that runs Tower 
Records, for example, carries over 2,600 list- 
ings of independent labels.^s These firms vary 
in size from A&M and Chrysalis to a label 
owned by just one artist, Most are small 
firms that in the aggregate maintain a market 
share of less than 1 percent.i^ 



^David E Kronemyer and J Gregory Sidak, "The Structui e and Performance of the U S. Record Industry/' 1986 Entertainment, 
Publishing and the Arts Handbook, by John D&vydViera and RohenThorneieds.)i^^ Clark Boardman Co. Ltd., 1986) p! 

266. ' . K 

'^David Lieberman, "Now Pl^ng" The Sound of Money The Record Industry's Platinunn Success Is Spawning Multimed:a Em- 
pires," Business Week, No. 3065 86-9C, Aug. 15, 1988, pp 864i7. 

^'Mark Mehler, "WCI Music Nets $143 Mil Income in Recorti 1st Half,'* Billboard, vol. 100, No 31, July 30, 1988, p. 5 
^^Liebcrman, op. cit., footnote 10, p. 86. 

'^See Mark Potts, ''Grapevine's Right MotownSold As Rumored, MCA Inc. To Buy Record Company," '''/ic Was/iini?tonPos/ June 
29, 1988, pp. G8G9 

'^United States of America before Federal Trade Commission, Docket No. 9174. In the matter of Warner Communications, Inc., 
Warner Bros Records, Inc ,Chappell&Co ,inc , and Polygram Records, Inc., Trial Bne^'ofCounseiSupportingtheComplmnt, Aug. 17, 
1987, p. 9 

**Russell M. Solomon, President, Tower Records, letter to OTA» May 2, 1989. 

"^Kronemyer and Sidak, op. cit., footnote 9, p. 270, FTC hearings, op. cit., footnote 14, pp. 8-9. 

'^FTC hearings, op. cit, footnote 14, pp 8-9. 
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Record Company Functions 

The production and sale of prerecorded mu- 
sic in the United States comprise three major 
functions: production, manufactiixing, and 
distribution. Production entails selecting and 
recruiting artists and material for the artist to 
record, securing the arrangement, financially 
managing the recording, and recording the 
material. Manufacturing involves reproduc- 
ing and packaging the recordings onto cas- 
settes, LPs, singles, CDs, etc. Distribution in- 
cludes marketing, advertising, promotion, 
and the orderly release of the product, as well 
as managing sales, inventory, collection, and 
wholesale pricing.'^ While exact data were no. 
available to OTA, interviews with recording 
company executives suggest that manufactur- 
ing, packaging, and royalty costs are about 
$2.50 to $2.75 for a typical LP/cassette, and 
$3.50 to $4.00 for CDs. Of the wholesale price 
(approximately $5.00 for an LP or cassette), 
perhaps $ 1.00 will go to the artist and another 
$0.55 will go to the music publisher and song- 
writer. 

Differences Between Majors and 
Independents 

Whereas all of the major labels are t3TDically 
minor subsidiaries of diversified corpora- 



tions,20 independent labels are generally in- 
volved only in the business of producing re- 
cords.2^ The major record companies also 
differ from the independents in that they are 
vertically integrated into the production and 
distribution of prerecorded music on a na- 
tior.al or international scale.22 Thus, they can 
produce, manufacture, and distribute their 
products. Independents, on the other hand, do 
not have this capacity, and must either sub- 
contract with a major recording company or 
rely on an independent firm to manufacture 
end distribute their products. Independent 
distributors are limited to distributing prod- 
ucts on a regional basis.23 

Subcontracting arrangements can be bene- 
ficial to the majors as well as the independ- 
ents.24 Major recording companies have devel- 
oped extensive manufacturing and 
distribution networks to take advantage of 
large economies of scale. These networks re- 
quire an adequate flow of sound recordings to 
operate at optimal efficiency. The WEA (War- 
ner/Elektra/Asylum) distribution network, 
for example, employs over 1,000 people in 
four regional distribution centers, and in 
1987, it tracked over 1,500 line items.25 By 
subcontracting its facilities to independents, 
the majors are able to operate at maximum ef- 
ficiency, and, in return, the independents are 
able to price their products competitively .26 



'*Ibid, p. 7. 

'^OTAstalTinttrview with record company executive, June 22, 1988, H, Rosen, RIAA, letter to J Winston, OTA, Ma> 2, 1989 Enclo- 
sure with comments on draft ch 3, p 8. 

^Kronemyer and Sidak, op. cit., footnote 9, p. 267. 

^^Dick Weissman, "Record Companies,'* The Music Business. Career OpporiumUes and Self Defenae (New York, NY Crown Pub- 
hsh^TS, Inc., 1979), p. 36 

"FTC hearings, op cit., footnote 14, p. 8. 

2^Ibid., p. 8. 

**The following is taken from Kronemyer and Sidak, op. cit , footnote 9, p 270 
"OTA stair interview with WEA executive, June 22, 1988 
^Kronemyer and Sidak, op. cit , footnote 9, p 270 
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Relative Advantages and Disadvantages^^ 

The majors have comparative advantages 
over independents in manufacturing and dis- 
tribution since they can more closely coordi- 
nate the release of the product with market- 
ing, promotion, and sales efforts^Q The 
independents can, however, incur lower fixed 
costs of manufacturing and distribution by 
subcontracting with the majors. Overall 
manufacturing and distribution costs are 
higher for major record companies, although 
the majority of the costs associated with re- 
cording music (i.e., studio time, producers' 
fees, musicians, etc.) remain the same regard- 
less of the size of the recording company.^Q 

Because of their stature,^^ and their ability 
to offer large bonuses and increased royalty 
rates, the majors are more able to attract well- 
established artists than are independents. A 
major label may also better be able to afford 
to risk a venture on new talent, and, in fact, 
may view its future in that market.^^ Al- 
though many new acts get their first "break" 
by signing with an independent recording 
company, the Recording Industry Association 
of America (RIAA) reports that the major dis- 
tributors sell most of the new talent on the 
market and that the vast majority of records 
released by the major distributors are not by 
the proven successes.^ Sales from a few new 
talents may represent huge profits for record 
companies, since new artists rarely receive the 



high royalty rates of well-established artists. 
At the same time, new talent may also repre- 
sent a substantial loss for a record company 
since most new recordings fail to make a 
profit. 

Distribution 

Distribution involves the sale of the prod- 
uct to retailers, wholesalers, subdistributors, 
and sometimes, directly to the consumers. It 
also involves warehousing and inventory con- 
trol, and tracking of consumer buying habits. 
Music is "perishable" in the sense that sales 
depend on closely coordinating advertising, 
marketing, promotion, and pricing. The bulk 
of a recording" s sales are generated during the 
short time in which it is a "hit." Thus, it is 
critical that an adequate supply of the prod- 
uct be available when demand peaks.^ 

The majors distribute over 83 percent of the 
recording industry's total volume,^ approxi- 
mately 10 percent which is for independent 
labels.^s With the exception of recordings the 
artist sells in conjunction with performances, 
independent distributors account for the re- 
maining 17 percent. Independent distributors 
operata regionally in the United States. Most 
carry products from some of the larger inde- 
pendent labels, in addition to a large number 
from the smaller ones.. 



"The following is taken from Kronemyor anti Suiak, op cU , f(X)tnote 9, pp 267.270 
2*Ibid , p. 270 

^FTC hearings, op. ct , footnote 14, p. 10 

^^H. Rosen. RlAA. letter to J Winston, OTA, May 2, 1989 Enclosure with comments on draa ch 3. p 7 
^Ibid. 

^FTC hearings, op. cit, footnote 14. p J4 
^Ibid., p. 52. 
"Ibid . p. 19. 
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All of the majors -with the exception of 
MCA, which has a foreign distribution con- 
tract with Warner Communications, Inc.— 
distribute their recordings outside of the 
United States and earn as much as half of 
their revenue from foreign sales. Foreign mar- 
kets provide a greater opportunity for record- 
ing companies to spread their initial produc- 
tion costs and generate higher revenues.^^ 

Retail Sa/es37 

Record stores are responsible for over 60 
percent in dollar volume sales of prerecorded 
music. Large-scale outlets are supplied di- 
rectly by the recording companies; smaller op- 
erations purchase their merchandise at a 
slight markup from subdistributors, known 
as "one-stops." One-stops stock products 
from a wide range of labels, especially those of 
the major recording companies. One-stops of- 
fer record retailers the convenience of pur- 
chasing most, if not all, of their music from 
one source. Some one-stops specialize in one 
particular type of music, others carry a wide 
range of selections. 

Mass naerchandisers, such as department 
and discount stores, sell a high volume of 
prerecorded music, particularly hit records. 
Most mass merchandisers do not buy directly 
from the recording company, but rather enlist 
the services of a "rack jobber" to supply their 
music. Rack jobbers carry a narrow selection 



of prerecorded music, usually the top albums 
on the music trade paper charts, and thus 
limit their selections to current hits. In some 
cases the rack jobber actually leases the space 
in the department or discount store and owns 
as well as operates the record department.^® 

Recording companies also sell their product 
directly to the consumer via direct mail. Cur- 
rently, there are two record clubs operated by 
the major recording companies:^^ the Colum- 
bia Record Club, part of Columbia House, a 
division of CBS, Inc., which distributes music 
from all the msjor labels with the exception of 
RCA; and RCA, which distributes ite music 
along with the products of other companies 
such as A&M, Arista, Capitol, Mercury, and 
London.'*^ Smaller recording companies also 
operate theT own mail order systems, but of- 
fer a narrower selection. 

RECORDING CONTRACTS 

Types of Recording Contracts 

Crucial to the recording business are the 
contracts that define the business arrange- 
ments underlying record production and the 
allocation of revenues from the recorded ma- 
terial. Although there is no one standard re- 
cording contract today, recording agreements 
tend to be negotiated within one of four cate- 
gories:^^ the exclusive artist recording con- 
tract, the "all-in" artist contract, the produc- 



»Ibid., pp 30-31. 

^n'he following js taken from material incorporated in the FTC hearings. DickWeissman^ "Huw Records Are Sold and Distributed," 
The Music Business Career Opportunities and Si, If Defense (New York, NY Crown Publishers, Inc , 1979 j, pp 60-67, and Adam White 
(ed )Jnside the Recordm^^ Industry An Introduction to Americti'!* Music Busine:ii, rWashington,DC Recording Indu^tr> Association of 
America, 1988). 

"Weissman, op. cit , footnote 37, p. 62. 

Rosen, RIAA, letter to J V^' ston, OTA, May 2, 1989 Enclosure with comments on draa ch. 3, p 12. 

*^idney Shemel and M Willian* Arasilovsky This Business of Music [licw York, iT^. Billboard Publications, 1985;, with 1987 up- 
date, p 56. 

'•'The following IS incorporated from Alan R Bomser and FredE Goldnng, "Current Trends in Record Deals," } 984 Entertainment, 
Publishing, and the Arts Handbook, Michael Myer and John David Viera (edsj (New York, NY. Clark Boardman Co Ltd , 1984 >, pp. 
16S-169,Shemel and Krasilovsky,op cit., footnote 40, p. 47, Harold Vogel, "The Music Business,*' Entertainment Industry Economics. 
A Guide For Financtai Analysis (New York, NY Cambridge University Tress, 1986), p 145, and R Rosen, RIAA, letter to J. Winston, 
OTA, Uay 2, 1989 (enclosure with comments on draft ch. 3, pp 12-16) 
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Pho» OmiHc ^Amut, CourtMy oTAfTS. Inc. 



Cassotlas have become the n>oet popular audio format 



tion contract, or the master purchase or 
master license contract. Under tfie exclusive 
artist recording contract, the recording com- 
pany signs the artist directly to the label, and 
an in-house or independent producer is as- 
signed to guide the project Under an "all-in" 
artist contract, the recording company con- 
tracts directly with the artist, who furnishes 
his own independent producer. The artist is 



paid a lump sum, and then must pay the pro- 
ducer and other costs/^ Under the production 
contract,^ the recording company contracts 
with an independent production company 
representing the artist The production com- 
pany need not be a music producer per se, and 
in some cases may smiply be the artist's man- 
ager.^ Under the master pxirchase or maste li- 
cense contract, the artist provides finished 



Rosen. RIAA» leUer to J. Winston. OTA. May 2, 1989. Enclosure with comments on draa ch. 3. p. 13. 
^or a more detailed discussion of production contracts, see Bomser and Goldrin^ op. dt., footnote 41, pp. 168-1G9. 
**K Rosen, RL^ letter to J. Winston, OTA, 2, 1969. Enclosure with comments on draa ch. 3, p. 12. 
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master recordings to a production company 
which then sells or licenses them to a record- 
ing company 

Within these categories, specific contract 
provisions r/e based on negotiations between 
the recording company and the individual art- 
ist or the production company rep-esenting 
him. These provisions may be contingent on 
the relative bargaining power of the recording 
artist — i.e., whether he is. a new or well-estab- 
lished artist. 

Contract Provisions 

Length of Contract 

In the past, a recording artist's contract 
typically ran for 1 year, with the recording 
company having the option to extend the con- 
tract period for up to four additional 1-year 
periods. Now, however, recording contracts 
usually specify the number of albums to be 
delivered, with options for an additional num- 
ber of albums to be delivered in the future.-^^ 
During this contract period, the artist is obli- 
gated to record exclusively for that recording 
company. This provision protects the record- 
ing company from having its artist start re- 
cording for another company after the origi- 
nal company has invested a great deal of time 
and mon "^y in developing that artist's career.^^ 
Although the contracts usually bind the re- 
cord company to record the artist, they do not 
require that the recordings actually be re- 
leased. Contract negotiations might stipulate 
that the artist is free of contractual obliga- 



tions if the recording company fails to release 
the artist's work after a specified period (e.g., 
6 months). 

Other issues that the artist and the produc- 
tion company or recording compa ly negotiat*^ 
include default clauses, conditions undu* 
which a contract can be reassigned to another 
person or company, foreign release commit- 
ments, ownership of publishing rights, and 
the artist's right to audit the recording com- 
pany's books.^6 

Ownership and Use of Masters^® 

Since a recording agreement is a contract 
for emplojonent between the recording artist 
and the recording company, the company 
owns the recorded product as a "work-made- 
for-hire" under the U.S. copyright laws, un- 
less otherwise provided.^ Contract negotia- 
tions determi ne whether the masters and the 
copyrights of the sound recording would re- 
vert to the artist after a certain period. Most 
contracts also contain language addressing re- 
lease, remastering, reissues, etc. 

Recording Costs imd Advances 

In the United States, as in all countries but 
France,5^ all costs of recording and producing 
a musical work are recoupable out of an art- 
ist's royalties. It can cost from $100,000 to 
$500,000 or more to record and produce an al- 
bum." The initial investment for a new artist 
is usually over $200,000, excluding the costs of 
marketing, advertising, and producing a pro- 



**Bomser and Gohlnng, op cit , footnote 4 1, p. 168, Vogel, op cit » footnote 4 1, p 145 
^"Bomser and Goldnng, op cit , foomote 4 1. p 172 
*^Shemel and Kri-silovskv, op cit., footnote 40, p 10 
^•Vogel, op. cit., footnote 4 1, pp 153- 154 

*®Material taken from Bomser and Goldnng, op cit , footnote 4 1, p 172, Shtmd and Krasiluv.>k>, up cit , footnote 40, op. 12-13. 
*^Bomser & Goldring, op cit , footnote 4 1, p 172, Shemel and Krasilovsky, op. cit, footnote 40, p 12 

Rosen, RIAA, letter to J Win.ston. OTA, May 2, 1989 Enclosure with comments on draR ch. 3, p. 18 
«H Rosen, RIAA, letter to J Winston, OTA, May 2, 1989 Enclosure with comments on draft ch 3, p 18. 
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Master^ room. 



motional video. Music videos have production 
costs of approximately $50,000 to $80,000 for 
new artists, and around $130,000 to $250,000 
or more^a for well-established artists. Overall, 
the costs of recording, manufacturing, adver- 
tising, producing a video, and promoting an 
album can run anywhere from $300,CO0 to 
$750,000 or more.54 

The artist does not normally receive income 
from the s( J ^ of his recordings until all record- 



ing and some other costs are recovered.^ 
Therefore, an artist, especially one who is just 
b^inning, may need financial assistance to 
cover expenses. The recording company will 
often advance payments to the artist to assist 
with initial expenses* The size of an advance 
varies with each artist and each situation. In 
principle, these advances are recoupable from 
future royalties, but according to RIAA, art- 
ists are seldom forced to repay the advance if a 



^ Roflen» RIAA, letter to J. Winston, OTA, May 2, 1969. Enclosure with comments on draft ch. 3, p. 19. 

Rosen, RIAA, letter to J. Winston, OTA, May 2, 1969. Enclosure with comments on draft ch. 3, p. 18. 

addition to recording costs, the record company may be able to recover partial artwork, promotional, packaging and/or advertis- 
ing fees. 
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recording does not sell.se Many albums do feil 
to recoup their recording costs; the recording 
industry estimates that 85 percent of all pop 
albums and 95 percent of all classical titles fail 
to recover their costs.^^ 

In addition, some contracts may allow the 
recording company to recover its costs for all 
prior recordings made by the artii In other 



words, if the artist had recorded three previ- 
ous albums for which the recording company 
had been unable to recoup costs, the company 
might be able to recoup all losses before pay- 
ing out any of the royalties made from the last 
and only successful album. Whether this is the 
case depends on contract negotiations and the 
relative bargaining power of the artist; ac- 
cording to the RIAA, it seldom occurs.sQ 



Rosen, RIAA, letter to J. Winston, OTA. May 2, 1989. Enclosure with comments on draft ch. 3, p, 20. 
^'White, op. cit., footnote 37, p. 35. 

Cover, Recording Ir.dustry Association of America, telephone conversation with D. Won& OTA, May 11, 1989. 
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Chapter 5 

Copyright Royalties for Music and Sound Recordings 



A royalty is a payment made to a copyright 
owner or performer for the use of his prop- 
erty. It may be based on an agreed-on percent- 
age of the income arising from the use of the 
property or on some other measure. This 
chapter describes the different systems that 
have been devised or proposed to collect and 
distribute royalty payments to copyright 
owners and performers. 

The first section addresses how recording 
companies pay royalties to perfonners. 

The second section discusses how copyright 
owners of musical works (e.g. songwriters, 
publishers) collect royalties on "compulsory" 
and "mechanical" licenses granted to the 
companies that make recordings of their mu- 
sic. It also examines how these copyright own- 
ers receive royalties from public perform- 
ances of their recorded music. 

Various performing rights organizations 
collect and distribute royalties. The third sec- 
tion describes these organizations and the 
mechanisms they use to provide these serv- 
ices. 

In the United States, copyright owners of 
sound recordings (e.g., record companies, per- 
formers) do not have the right to be compen- 
sated for public performances of their work. 
The fourth section discusses the arguments 
for and against providing compensation to 
copyright owners in sound recordings. 

As home copying has become more preva- 
lent, there have been proposals in the United 



States to place a fee on blank tapes or record- 
ing equipment to compensate composers, 
authors, musicians, artists, recording compa- 
nies, and producers or production companies 
for private copying. The final section provides 
a detailed discussion of one proposed blank- 
tape levy scheme and the proposed system for 
allocating the royalties it would generate. In 
addition, the final section overviews tape-levy 
schemes either proposed or implemented in 
France, Australia, Belgium, the United King- 
dom, Hungary, Iceland, West Germany, and 
Sweden. Tape-levy schemes for Austria, Fin- 
land, Portugal, Spain, and Norway are also 
considered. 

ROYALTIES FROM THE SALE 
OF REC0RDINGS1 

Recording artists are compensated in three 
ways for their services. Firsts they are paid un- 
ion scale for their performances as deter- 
mined, for vocalists by the American Federa- 
tion of Television and Radio Artists (AFTRA) 
and, for instrumentalists by the American 
Federation of Musicians (AFM). Rates for fea- 
ture artists are negotiable; backups are cov- 
ered by labor agreements.^ Second^ artists are 
eligible to receive a share of the royalties from 
the sale of the recording. This share is detci 
mined by the contractual agreement negoti- 
ated either between the artist and the record- 
ing company or the artist and his or her 
producer, depending on the type of contract.^ 
Thirds artists receive advances, ranging from 



'Material for this section is incorporated from AJan H. Bomser and Fred E Goldring, "Current Trends in Record Deals," 19S4 
Entertainment, Publishing, and the Arts Handbook, Michael Myer and John David Viera (edsj (New York, NY Clark Boardman Com-, 
pany, Ltd., 1984), pp. 167- 173, Sidney Shemel and M. Wilham Krasiiovsky, This Business of Music (New York, NY Billboard Pubhca- 
tions, 1985) (with 1987updateJ, Alan SiegaJ."(Si Si) JeSu is un Rock Star," BreoJfem^in to //leAfu stc Business (Port Ch Cherry 
Lane Books, 1986). pp. 89- 133, Harold Vogel, 'The Music Business," Entertainment Industry Economics: A Guide for Financial Analy- 
sis (New York, NY. Cambridge University Press, 1986), pp. 131-157, Dick Weissman, "Reconl Company Contracts," The Music Busi- 
ness: Career Opportunities and Self -Defense (New York, NY Crown Publishers, Inc 1979), pp 52-59, Adam White (ed.), Inside the 
Recording Industry: An Introduction to Americans Music Business (Washington, DC Recordinglndustry Association of America, 1988), 
and interviews with record company executives 

*J. Golodner, personal communication, advisory panel meeting at OTA, Apr 24, 1989 

^See ch. 4 for a more detailed description of recording contre^rts. 
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$15,000 to well over $1,000,000 for estab- 
lished artists, tc help them with initial ex- 
penses.** These advances are, however, recoup- 
able from the artists' future earnings. 

Recording Contracts and Royalties 

The four general types of recording con- 
tracts typically used in negotiations, either be- 
tween the artist and the recording company or 
the artist and the producer, are conventions 
agreed to by both parties before work com- 
mences on a particular album.s The artist's 
bargaining power may be contingent on such 
factors as whether he is a beginning artist or a 
superstar. Each type of contract stipulates 
what requirements each party must fulfill and 
how payment is to be made to those entitled 
to a share of the royalties. 

Recording Contracts 

In the exclusive artist recording contract, 
whera the recording company directly signs 
the artist to the label, the recording company 
pays all costs of production and advances 
some money to the artist to help him pay for 
initial expenses. The artist receives royalties 
directly from the recording company, but only 
after all production costs and advances have 
been recovered. 

In the "all-in** artist contract y the artist is 
signed to the recording company, but fur- 
nishes his own independent producer. Royal- 
ties from the sales of recordings (after all costs 
and advances are recouped) are paid directly 
to the artist, who then pays the producer from 



his share. The average royalty for a beginning 
pop/rock artist is 12 to 13 percent of the retail 
sale price, with 2 to 3 percent of that going to 
the producer; for a well-known artist, the 
minimum is 14 to 15 percent, and often 17 to 
20 percent,^ with 4 percent going to the pro- 
ducer.^ These rates, however, may escalate af- 
ter a specified number of sales. 

In the production contract^ the recording 
artist works with an independent production 
company, which then signs with a recording 
company. The production company pays for 
the costs of the "demos" or "masters," which 
are then submitted to the recording company. 
The recording company pays all costs of pro- 
duction either directly or indirectly: it either 
advances funds to the production company or 
pays the costs directly. The production com- 
pany, producer, and/or the artist may also be 
granted an advance to help cover any addi- 
tional costs. After all costs are recovered and 
all advances are recouped, the recording com- 
pany pays the production company an all-in" 
royalty, out of which the production company 
pays the artist and/or producer. The artist and 
producer are paid the percentage of the royal- 
ties stipulated in their contracts.^ Royalty 
payments for the artist typically range from 
10 to 12 percent of the 13 to 18 percent that 
the production company receives from the re- 
cording company.9 

Under terms of a master purchase contract, 
the production company sells the masters of a 
sound recording to the recording company. 
The production company is reimbursed for all 
costs incurred in the manufacturing of the 
masters. Before any royalties are paid to the 
production company, however, these costs 



*H Rosen,RecordingIntlustryAssociationof America, letter to J. Winston, OTA, May 2, 1989. Enclosure with ctjmmentson draft ch. 
4, p. 1. 

*H. Rosen, RIAA. letter to J. Winston, OTA, May 2, 1989. 

«H. Rosen. RIAA, letter to J. Winston, OTA, May 2, 1989 Enclosure with comments on draft ch 4, p 2 
^Recording company executive, personal communication, Feb. 29, 1988. 

•H. Rosen, RIAA, letter to J Winston, OTA, May 2, 1989 Enclosure with corrments on draft ch. 4, p. 3 
»Ibid 
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and any other advances paid to the production 
company must be recouped. Then, the pro- 
duction company receives royalties based on 
100 percent of the recordings sold, which usu- 
ally account for 85 to 90 percent of ship- 
mentsjo The artist, in turn, is paid through 
his production company. 

Royalty Base 

Royalties are either based on the manufac- 



'oibid. 

^^Bomser and Goldring^ op. cit» footnote 1» p. 170; record company executive^ personal communication, Feb. 29» 1988. 
^*Shemel and KraaiJovsky, op. cit, footnote 1, p. 4. 

er|c . li- 

™^^J0O - 89 - 4 



turer*8 suggested retail list price (e,g,, $8,98) 
or are doubled when based on the wholesale 
price ($3«90 to $4«00), which could result in 
nearly a 28-percent rate for the artist (since 
wholesaling does not involve any packaging 
deductions) J' 

Recording companies pay royalties not on 
the number of recordings shipped, but on 
those recordings actually soldJ^ Most record- 
ing companies will also withhold a certain per- 
centage of royalties for what they call 
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"reasonable returns" in anticipation of unsold 
recordings likely to be returned. If recordings 
are not returned, royalties are paidJ^ Often- 
times, returned recordings are either recycled 
or redistributed at reduced prices. The artist 
receives minimal or no royalties on redistrib- 
uted albums, since they are sold at the manu- 
facturing cost or less.^^ 

Artists receive no royalties on recordings 
given to mdio stations or record stores for 
promotion. Recording companies belip' e that 
these free promotional albums expose the re- 
cording to a wider audience, which may then 
purchase its own copies. 

Record Club Sales^^ 

Artists are usually paid half of the recording 
company's receipts for record club sales,!^ and 
no royalty on "bonus" or "free" albums given 
away to the club's subscribers. Record clubs 
normally obtain a license for the masters and 
pay a royalty to the recording company based 
on 85 percent of sales— a royalty of approxi- 
mately 9.5 percent of the club's member price, 
less a padcaging deduction. Record club 
owners argue that they should not have to pay 
royalties for free albums since they are pro- 
viding the recordingcompany with an alterna- 
tive means for distribution. They deem it nec- 
essary to make special offers and bonuses as 
incentives to subscribers because of large 
membership turnovers. An artist can, how- 
ever, negotiate a clause in ^he contract that 
limits the number of albums that can be given 
away as bonuses. 



Foreign Sales 

Royalties from foreign sales are usually 
computed at a rate approximately half that of 
sales in the United States. The lower foreign 
royalty rate reflects the fact that com^^anies 
without foreign affiliates must lease their 
products to other firms for foreign distribu- 
tion. The U.S. recording company receives the 
royalties and then distributes a portion to the 
artist based on 100 percent of sales. In cases 
where the company has its own foreign sub- 
sidiary, there is no royalty paid to a third 
party, and the artist receives up to 75 percent 
of the domestic rate. Some companies with 
their ow. foreign affiliates may lease their 
products to a subsidiary if it is believed that 
the product will not sell in the foreign terri- 
tory, is 

Packaging 

Packaging deductions are part of the con- 
tract negotiations and may vary consider- 
ably, Deductions typically range from 10 to 
12 percent of the retail price for records, 15 to 
20 percent for cassettes, and 25 to 30 percent 
for compact disks, depending on the cost of 
the cover and artwork.20 Since the recording 
company assumes the packaging costs, it be- 
lieves that the artist should be paid royalties 
only on the music and not on the artwork. Yet, 
except in instances where there are very low 
record or tape sales, the costs for the cover and 
artwork are much lower than the packaging 
deduction.2i 



Rosen. RIAA. letter to J. Winston, OTA, May 2, 1989. EncJosure with comments on draa ch. 4. p. 4. 
»^Ibid. 

^*MateriaJ taken from Shemel and Krasilovsky, op. cit., footnote 1, p 57 

Rosen, RIAA» letter to J Winston, OTA, May 2, 1989. Enclosure with comments on draft, ch. 4, p. 5. 
*^ShemeI and Krasilovsky, op. cit., footnote 1, p 57. 
'•Weissman, op. cit., footnote 1, p. 55. 

Rosen, RIAA, letter to J Winston, OTA, May 2, 1989. Enclosure with comments on draft ch. 4, p. 6. 
^Bomser and Goldring, op. cit., footnote 1, p. 170. 
*»Ibid. 
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Royalties From the Sale ofCDs22 

When compact discs (CDs) were first intro- 
duced in the United States in 1983, their retail 
selling price was somewhere in the 30 dollar 
rangers because of their high manufacturing 
and production costs. Since recording compa- 
nies did not expect a high volume of CD sales 
for the first few years, they paid the same roy- 
alty on CDs that they paid on comparable vi- 
nyl LPs, regardless of the differences in their 
prices. They usually followed this practice for 
the first 3 years of the contract, after which 
they renegotiated the royalty on CD sales to 
reflect any changes in the market place.2^ 
Some companies, however, renegotiated rates 
3 years from the release of the artist's first CD 
rather than from the beginning of the contract 
period.2s Recording companies deducted 25 
percent for packaging, a higher percentage 
than the typical deduction for conventional 
LPs.26 This practice continued for 2 or 3 years. 
Some successful artists were able to negotiate 
a "favored-nations'* clause that would auto- 
matically increase their royalty pa3anents if 
the recording company increased its royalty 
rates for newly signed artists. 

Recording companies have recently had to 
reconsider the issue of CD royalties. With the 
initial costs of research and development now 
recovered, the cost of raw CD production has 



dropped.27 Price margins are decreasing^Q and 
manufacturing costs for the discs themselves 
are down to about $1.^^ As a residt, CD prices 
are gradually beginning to drop as sales rise. 
The format's enormous success has come in 
large part from sales to relatively affluent, 
older consumers who purchase CD players 
and then replace their favorite LPs with CDs. 

With higher profit margins than records or 
tapes, CDs have become the most profitable 
format for companies: a CD that may have 
cost $5 to $6 to produce and distribute will sell 
for $10 or more. Artists are beginning to de- 
mand higher rates for CD royalties now that 
the contractual clauses allowing for auto- 
matic increases are beginning to expire.^o 

Recording companies, forced to reevaluate 
their royalty payment systems, face several 
problems. First, there are no "suggested retail 
list prices" />er se for most CDs,3i as compared 
to the suggested retail prices listed for LPs. 
Most recording companies pay a royalty rate 
on LPs based on their suggested retail list 
prices, which remain fairly constant, rather 
than on their wholesale prices, which con- 
stantly change. Using this royalty basis, 
wholesale prices can be raised without affect- 
ing retail prices. For CDs without a suggested 
retail price, however, the recording companies 
base royalties on the constantly changing 
wholesale prices of CDs. 



^^Materiftl fur this section wastaJien from. Steve Fiott, "Declaration ofIndependents,"J[>j^to/Auc/«), vol 5, No 3, November 1988, p 
36. Sidney Shemel and M. William Krasilovsky, This Business of Music, op cit , footnote 1, pp 7-8, Jean Rosenbluth and Ken Terry, 
"CD Royalties on the Upswing: Most Acts Benefit From Lower Costs," Billboard, vol 100, No 4, Jan 23, 1988, pp 1, 84, Almi Siegal, 
"(Si S\) Je Sujs un Rock Star," op. cit , footnote 1 , pp 120-123. and mterviews with record company executives 

^^Siegal, "(Si Si) Je Suis un Rock Star," op cit., footnote 1, p. 121. 

^'•Ibid., p. 121, interview. 

**Siegal, "(SiSi) JeSuisunRockStar,*'op cit . footnote l,p 121. 

^Shemel and Krasilovsky, op cit., footnote 1, p 7. Rosenbluth and Terry, op cit , footnote* 22, p 84 

*^Fiott, op. cit , footnote 22, p 36 

^•Ib:d. 

^Record company executive, personal communication, June 21, 1988. 
^Rosenbluth and Terry, op. cit., footnote 22, pp 1, 84. interview. 

'^The following is based on personal communication with a record company executive, Dec 13, 1988 
There was some disagreement among advisory panel members as to the prevalence of CD list prices and the degree to which they 
correspond to retail prices. 
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Compact discs hav« b«corn» t profnabit fom^ 



The problem is further complicated be- 
cause recording companies diarge various 
distributors different prices* Retailers are 
charged higher prices for items than are sub- 
distributors, since subdistributors mtist also 
warehouse the merchandise. Subdistributors 
comprise 95 percent of a recording company^ s 
clients; the other 5 percent are retailers. To 
compensate for the decrease In royalties 
caused by the lower prices charged to sub- 
distributors (the current subdistributor price 
is approximately $9.00),32 a provision called a 
"CD uplift" is usually appUed to this price. 
The "CD uplift" increases the wholesale price 



125 percent over the original wholesale price, 
less a packaging deduction of approximately 
20 to 25 percent Using the increased whole- 
sale price, the royalty rate is then based on a 
percentage of sales* The artist is paid a per- 
centage of that royalty base - usually 12 to 15 
percent - depending on the provisions of the 
recording contract. No royalties are paid on 
^ree or promotional copies of CDs. 

With the uplift, an artist might earn more 
royalties from a "premium" CD than from the 
same analog recording.^a Once a CD is dis- 
counted, however, royalties may be drasti- 



**Record compaiy executive, personal communication, Dec 13, 1988. 
**Record compaiy executive, personal communication, June 21, 196a 
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cally reduced.^ As in the case of LP album 
cut-outs, the artist is entitled to only half of 
the fiill royalty rate, less a packaging deduc- 
tion. 

In general, recording industry observers see 
CD royalty rates continuing to rise, especially 
now that the initial research and development 
costs of the CD have been written ofF.^ 

ROYALTIES FROM MUSIC 
USED IN RECORDINGS 

Compulsory Licenses^^ 

The Copyright Act of 1976 grants the copy- 
right owner of a musical composition the ex- 
clusive right to be the first to record and dis- 
tribute phonorecords of the protected 
composition within the United States, or to 
authorize others to record and distribute.^^ 
Once that right has been exercised, anyone 
who makes and distributes a competing ren- 
dition of the musical composition must ob- 
tain what is called a ^compulsory" license 
from the copyright owner and must pay royal- 
ties on phonorecords made and distributed 
under the license. While ensuring copyright 
owners the opportunity to be the first to re- 
cord and distribute their works and providing 
them payment for all subsequent uses, the 
compulsory licensing system also prevents 
copyright owners from monopolizing the fu- 
ture use of a musical composition. 

Licenses set forth the conditions and royal- 
ties for each recording made and distributed. 
The new recording must be distinguishable 



from the original— duplication or direct 
rerecording of the original without permis- 
sion of the copyright owner constitutes copy- 
right infringement. In addition, the phono- 
record must be distributed to the public for 
private use only, A compulsory license does 
not authorize the licensee to distribute 
phonorecords for commercial use, such as 
background music services, nor does it 
authorize the public performance of the musi- 
cal composition. 

To obtain a compulsory license, the in- 
tended user must notify the copjoight owner 
within 30 days after the phonorecords are 
manufactured and before they are distrib- 
uted. If the copyright owner is not known, the 
licensee files a notice with the U.S. Copyright 
Office, Generally, a copyright owner must be 
identified in the registrar or other public re- 
cords of the Copyright Office in order to col- 
lect royalties from a compulsory license. 

Although the intended purpu^? behind the 
compulsory license was to encourage the flow 
of creativity by ensuring certain rights to the 
copyright owner, some people think that com- 
pulsory licenses restrict creativity. Canada re- 
cently abolished their compulsory license for 
just this reason.^ 

Mechanical Royalties 

Record companies must make automatic 
payments to songwriters and publishers for 
the right to make and sell copies of their re- 
corded works. A copyright owner receives a 
statutory royalty rate depending on the length 
of the song, .he number of songs on the al- 



**Rosenbluth and Terry, op. cit.. foomotc 22, p. 84. 
"Ibid. 

'•Material for this section is taken frum. Robert Thorne, "Compulsory Ljcensing: The Music Makcrsaa Money Makers,** 7585 fn^f/v 
tcunmtnt, Publishing and the Arts Handbook, John David Viera and Michael Meyer (edsj (New York, NY Clark Boartlmen Co , Ltd., 
1985). pp. 281-294. 

'H'itle 17, U.S. Code. Section 1 15 

^LalT member of Copyright OfTice, personal communication, Feb. 6, 1989. 
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bum, and net sales of the recording.^^ These 
deductions, called "mechanical royalties,** are 
taken from the record company's receipts, 
and not from the artist's share.^o 

The Copyright Royalty Tribunal deter- 
mines mechanical royalty rates, which it ad- 
justs every 2 years on the basis of the Con- 
sumer Price Index. The current rate is 5.25 
cents for each musical composition or one 
cent per minute or fraction thereof, whichever 
is greater. The rate cannot be adjusted below 5 
cents per musical composition or .95 cents per 
minute, nor can it rise more that 2 percent per 
adjustment period.^^ 

Compulsory mechanical license fees are sel- 
dom set at the statutory level, however. The 
user can often negotiate a lower rate with the 
copyright owner. For example, when the 
owner is related to the recording artist, the re- 
cord company may pay rates only three-quar- 
ters of the statutor> rate. Also, certain classes 
of recordings, such as recordings distributed 
free, may be exempted.-*^ In addition, an art- 
ist's contract often provides for future songs 
either written or cowritten by him to be 
brought under the recording company's "con- 
trol." Recording companies often secure re- 
duced mechanical royalty rates for these "con- 
trolled compositions." 



Harry Fox Agency^2 

The Harry Fox Agency was established in 
1927 and is a wholly-owned subsidiary of the 
National Music Publishers' Association 
(NMPA).^ It currently represents over 6,000 
publishers, not all of whom belong to NMPA. 
The agency is responsible for authorizing re- 
cording companies to make and distribute 
phonorecords of cop)Tighted music owned or 
controlled by the publishers. It licenses ap- 
proximately 75 percent of U.S. music on re- 
cords, taf>es, CDs, and imported phono- 
records, plus music used in films, on T.V., or 
in commercials. The agency also collects and 
distributes mechanical royalties for most U.S. 
publishers. 

The Harry Fox Agency licenses copyrighted 
musical compositions for commercial re- 
cords, tapes, CDs, etc. distributed: 

• to the public for private use; 

• for use in audio/visual works (synchroni- 
zation), including motion pictures, 
broadcast and cable T.V. programs, and 
CD videos; 

• for use in broadcast commercial adver- 
tising; 



**Net sales e(jua) gross saJes. less returns Record company executive, personal communication, June 2, 1989 

Rosen, RIAA, letter lo J Winston, OTA, May 2, J989 Enclosure with comments on draR ch. 4, p 13 

*'"The Harry Fox Agency. Inc Licensing Service of the N*itionaJ Music Publishers' Asscxriation." pamphlet published bv the Harrv 
Fox Agency. Inc., 1988, p. 6 • » ^ j 

*^AJan R Siegal, "Lexicon Plus," Brrakms in lo tke Music Business (Port ChcsU'r, NY. Cherry Lane Books, 1986i. p. 14 

**rhe following IS ukcn from material conUincdinShcmeJ and Krasilovsky. op cit ,footm te 1, "The Harry Fox Agency, Inc. Licens- 
ing Service of the National Music Publishers' Association." op cit . footnote 41. and "The National Music Publishers' Association. * 
pamphlet published by the National Music Publishers* Association 

*^The National Music Publishers* Associatiun iS one of three music publishers' trade asitJCiations m the Unitetl Sutes The other 
two are the Music Publishers' Association uf the U S , specializing m educational and concert music, and the Church M sic Publish, 
ers' Association. 
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• for use in recordings for public use (i.e., 
background music, in-flight music, com- 
puter chips, syndicated radio services, 
and even novelty greeting cards). 

It also licenses performing rights for theatri- 
cal motion pictures in the United States. 

In addition to issuing licenses and collecting 
royalties, the Harry Fox Agency represents 
publishers in proceedings against delinquent 
licensees and infringers, and audits all li- 
censed r'^ord companies and licensees who 
use copyrighted musical compositions. The 
agency serves as an information soxirce, clear- 
inghouse, and monitoring service for licensing 
musical copyrights. It maintains extensive 
files of information on the public domain 
status of compositions for purposes of issuing 
licenses. It also works with the international 
collection societies. 

The Harry Fox Agency retains a commib- 
sion from the royalties collected on behalf of 
its members: 4.5 percent from mechanical li- 
censes from music; 10 percent on synchroni- 
zation licenses for films, with a maximum of 
$250 per composition, 10 percent of royalties 
on T.V., home video, and commercial s>m- 
chronization licenses, with a maximum of 
$2,000 per composition; and 10 percent on 
electrical transcription licensing (syndicated 
radio, background music, etc.), with a maxi- 
mum of $2,000 per composition. 



ROYALTIES FROM THE 
PERFORMANCE OF 
RECORDED MUSIC 

The 1976 Copyright Act gives copyright 
owners the exclusive right to perform their 
works publicly. The Act detmes a "public** 
performance as one performed or displayed in 
a place open to the public or a place where a 
substantial number of persons outside of a 
normal circle of family and social acquain- 
tances is gathered, or any performance that is 
transmitted or otherwise communicated to 
the public, by any means or process, regard- 
less of whether the public receives the trans- 
mission in the same location or time as the 
original performance.'*^ 

Musical works are included as part of this 
right, but sound recordings are not. Thus, the 
cop3rright owner of a recorded song, such as 
the composer or music publisher, is entitled 
to be compensated for public performances, 
whereas the copyright owner of the sound re- 
cording, such as a record company, is not. Vir- 
tually every user other than the copyright 
ONvner who publicly performs music must ob- 
tain a license from the copyright owner, or be 
liable for infringement. The user is obligated 
to seek out the copyright proprietor and ob- 
tain permission, or to contact the appropriate 
performing rights society to obtain a license,''^ 



♦yfitle 17. U.S Code. sec. 101. 

*«Bernard KormaXi and I Fred Kucnigsberg. "Performing Rights in Music and Pcrfurmmg Rights StXiCties/' Journal <j{ the Cupy 
right Society of the USA, vol 33, No 4. July 1986, pp. 347^i4« 
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Performing righJs organizations were cre- 
ated to niEike the licensing of music both eas- 
ier and more economical for the hundreds of 
thousands of commercial users of music/^ 
Through the use of "blanket licenses/' users 
of music are able to perform copyrighted mu- 
sic without having to negotiate a separate li- 
cense with each copyright owner, or having to 
keep logs to account for each performance/^ 

Performing Rights Societiea^Q 

There are three performing rights organiza- 
tions in the United States - the American So- 
ciety of Comp')sers, Authors, and Publishers 
(ASCAP), Broadcast Music Inc. (BMI), and 
the Society of European Stage Authors and 
Composers (SESAC). Each has its own system 
of determining how much airplay each record- 
ing receives and to how much of the collected 
revenues each copyright owner is entitled. 

ASCAP, founded in New York in 1914, cur- 
rently includes approximately 40,000 com- 
posers, lyricists, and music publishers.so It is 
the oldest and largest (in terms of billings)^' 
performing rights licensing organization in 
the United States and is wholly owned and op- 

*"*The ASCAP License II Works for You," fvimphlet pablishwl h> ASCAP. "BMI and the Broadcastor Bringing Music to America " 
pamphlet published by BMI. 1988 

**Kormiir) and Koenigsberg. op cit . footnote 46, p 335 

*«MdteriaJ for this section was taken from Kormai^ and Koenigslxirg. op ctl . foonutc 46. pp 332 367 Shemel and KrasilovsV v on 
cit. footnote 1. pp 182.201 ^' ^ 

ASCAP The Facus." a pamphlet published by ASCAP. 1987 

*'VogcL op. cit.. footnove 1. p )35 

"Material for this section is taken from "BMI And the Bn>adcaster Bringing Music to America." op cit.. footnote 47 
"**BMI and the Broadcaster Bringing Music to America," op cit., footnote 47 

****BMI, Your Bridge to the World's Greatest Music A Guide to Music Listening." a pamphlet published by BMI. 1987 
**SESAC. Inc was formerly known as the Society of European Stage Authors and Composers In those days, its repertoire w»^s 
comprised mostly of American and European classics, along with religious and country masic. They have since changed their name to 
reflect the expansion in their repertoire to include all categories, uf music , "SESAC Information for Prospcxrti ve Writers and Publish- 
ers» a pamphlet publishwl by SESAC) 

*«Vogel, op cit.. footnote 1. pp 135-136 

Questions and Answers On t e Performance of Copyrighteil Music' (Houston. TX Arnold 

White it Durkee, 1987). p 1 
^•Interview with SESAC executive. Feb 9, 1989 

^^'SESAC Information for Prospective Writers and Publishers." a pamphlet published by SESAC 



erated by its members. Its board of directors 
includes 12 writer directors, who arc elected 
by writer members, and 12 publisher direc- 
tors, who are elected by publisher members. 

Broadcast Music, Inc.^ was formed in 1940 
by a group of about 600 broadcasters who 
boycotted ASCAP music. EMI stresses an 
"open door" policy, inviting all writers to join, 
especially those in the fields of country and 
soul music. Currently, BMI has a membership 
of approximately 90,000 composers, writers, 
and publishers and a repertoire of over 1.5 
million titles." It is the world's largest music 
licensing organization in terms of members or 
affiliates.- • 

Together, ASCAP and BMI collect over 95 
percent of all U.S. performing rights royalties. 
SESAC, Inc.,^ which represents approxi- 
mately 2,200 writers and 1,200 publishers, 
collects the remaining 5 percent of U.S. per- 
forming rights royalties.s6 SESAC has a 
smaller, more specialized repertory than that 
of ASCAP and BMP^-about 155,000 songs.^a 

Organizationally, SESAC also differs from 
ASCAP and BMI. As a private licensing com- 
pany owned and run by the Heinecke family 
since 1930,59 SESAC, after deducting operat- 
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ing costs and overhead expenses from the 
revenues it collects, distributes only half of 
the remainder to the copyright owner and re- 
tains the balance.^ ASCAP and BMI, on the 
other hand, are nonprofit organizations. After 
deducting operating expenses from royalty 
revenues collected, they distribute the bal- 
ance to their members or afliliates.®^ Re- 
cently, ASCAP's operating expenses have run 
about 18 to 19 percent of its total revenues^ 
and BMPs 15 to 16 percent.63 

LicensesB^ 

Both ASCAP and BMI charge radio and 
television broadcasters a licensing fee based 
on a percentage of the broadcaster^s net reve- 
nues, rather than on the extent of the use of 
their music. Broadcasters pay fees either on a 
"blanket" license, wliich is based on a small 
percentage of the net revenues from sponsors 
of all programs, or on a "per program" license, 
which is based on a larger percentage of net 
revenues, but only on the specific programs li- 
censed.^ Both the "blanket" license and the 
"per program" license cover the entire reper- 
tory of songs for a period of years. BMI also 
offers broadcasters a license for noncommer- 
cial use and one for noncommercial educa- 
tional use.66 

SESAC, like ASCAP and BMI, licenses vir- 
tually the entire broadcasting industry.^^ But 



whereas ASCAP and BMI base their broadcast 
licensing fees on the gross receipts of the sta- 
tion, SESAC bases its licenses on fixed deter- 
minants such as station location, hours of mu- 
sic broadcasting, and the station's advertising 
rates. 

Other users of music— bars, restaurants, 
taverns, etc. — are also require'^ to obtain a li- 
cense from each performing rights society 
that represents the copyright holders of the 
music they are using. In the case of live per- 
formances, performing rights societies license 
the establishment owner rather than the mu- 
sicians because they believe that it is the es- 
tablishment owner who derives the ultimate 
benefit from the performance.^ It is also 
more practical and much easier to track per- 
formances in establishments than to locate 
and license the musicians, who are rarely ever 
in the same place for a long period of time.^^ 

Because these users of music are harder to 
identify, locate, and contact than are broad- 
casters, who are licensed by the Federal Com- 
munications Commission (FCC), performing 
rights organizations sometimes send field 
representatives to visit establishments that 
might be using their music/o Often they learn 
about these establishments through local 
newspapers or magazines, or through word of 
mouth. ASCAP has 23 district offices^^ lo- 



•^hemel and Krasilovsky» op. cit , footnote 1, p. 184. 

•'Goldstein, op.cit, footnote 57, KorinanandKoenigsberg,op cit, footnote 46, p 363,Shemeland Krasilovsk>,op cit .footnote l.p 
184 

"Korman and Koenigsberg, op. cit., footnote 46, p. 363. 
"BMI executive, persona] communication, July 12, 1988 

**Material for this section is taken from: Korman and Koenigsberg, op cit., footnote 46, pp, 332-367 

"Korman and Koenigsberg, op. cit., footnote 46, p. 359 

""BMI and the Broadcaster: Bringing Music to America," op. cit., footnote 47. 

*'Shemel and Krasilovsky, op. cit, footnote 1, p. 156. 

"Korman and Koenigsberg, op. cit., footnote 46, p. 360 

**Ibid., see also Goldstein, op cit., footnote 57, pp. 6-7. 

^^Korman and Koenigsberg, op. cit., footnote 46, p. 360 

^^Ibid. 
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cated throughout the country, and BMI has 9 
regional offices/^ whose job it is to locate and 
license these establishments. 

If an establishment refuses to obtain a li- 
cense, yet continues to use copyrighted music 
without permission, legal action may follow. ^3 
Copyright infringers often end up paying 
more in statutory damages than they would 
have paid in licensing fees.7< In addition, the 
infringer is still required to obtain a license to 
continue playing copyrighted music at the es- 
tablishment. 

Foreign Licenses^^ 

AH three performing rights societies grant 
to their licensees the right to perform all 
works contained in their repertory, including 
works of foreign origin. Each has its own 
agreements with foreign performing rights so- 
cieties. Most countries only have one perform- 
ing rights society representing its writers and 
publishers, so that a single foreign society will 
usually represent all three U.S. societies. AS- 
CAP, BMI, and SESAC collect fees in the 
United States from users of copjoighted for- 
eign music on behalf of their respective for- 
eign societies, and in return, these foreign so- 
cieties collect fees in their country from users 
of copyrighted American music. 



Songwriter Organizations 

Songwriters may get additional help in col- 
lecting their royalties through membership in 
the Songwriters Guild.^e The Songwriters 
Guild^^ is a voluntary national songwriters' 
association, comprising approximately 4,000 
songwriters worldwide and representing s 1 
types of music, including motion picture and 
television scores as well as commercials. For 
those members who do not control their own 
publishing rights, the Songwriters Guild col- 
lects royalties from publishers for sheet mu- 
sic, song portfolios, recordings, tapes, motion 
picture, and television uses. Each year, the 
Guild selects one major music publisher and 
several small and medium-sized publishing 
firms and conducts thorough audits of their 
books. According to the Guild, over the years, 
they have recovered over $6 million that 
might not otherwise have been paid to writ- 
ers. The Guild also maintains records of roy- 
alty payments for 6 years and a file of all con- 
tracts submitted. 

One stated goal of the Songwriters Guild is 
to develop the talents of young songwriters^^ 
and to protect them in their dealings with 
publishers.79 It holds special seminars and 
workshops where writers share their ideas or 



'^See "Songwriters and Copyright: Questions and Answers," a pamphlet published by BMI, 1987 
^^Korman and Koenigsberg, op. cit., footnote 46, p. 362, Goldstein, op cit., footnote 57, p. 2. 

^*KormanandKoenigsberg,op cit , footnote 46, p 363, Goldstein, op. cit, footnote 57, p 8,The ASCAPL-cense It Works for You 
op. cit, footnote 47. * 

^^Material for this section is based on Shemei and Krasilovsky, op. cit , footnote I pp. 106- 197, "BMI, Your Bridge to the World's 
Greatest Music: A Guide to Music L tening," op. cit, footnote 54, and "ASCAP. The Facts," op. cit , footnote 50. 

^•American Guild of Authors and Composers, 'Record World Salutes the 50th Anniversary of AGAC/The Sonffwriters Guild " 
newsletter published by the Songwriters Guild, Apr. 10, 1982. 

"The Songwriters Guild hasgonethroughanumber of namechangessinceits inception in 1931 It was first known as the Songwrit- 
ers Protective Association until the mid-sixties, when its name was changed to the American Guild of Authors and Composers and 
just recently it was expanded to AGAC/The Songwriters Guild. 

^•Thc Guild maintains the AGAC Foundation, a nonprofit educational orgamzation that provides young writers with the opportu. 
nity to learn about the music business through university scholarship grants and various Guild programs. 

protect the rights of songwriters in their dealings with publishers, the Songwriters Guild recommends the use of a standard 
guild contract (developed over the years), that extends the period in which the writer may recapture hlS^er foreign copyrights from 
28years to 40years from the date of agreement (or 35 years from the initial release of the sound recording, whichever is earlier) In 
addition, the Guild contract contains provisions that give the writer a right of recapture if the publisher fails to obtain a recording of a 
songnnthin a specified time period (not to exceed 12 months) Although the Guild encouragessongwriters to use ti.i3 form of contract 
Q their dealings with pubhshers,songwritersdonotmakefrequentuseofthiscontract.CopyrightPoli(yPlanningAdvisor US 
"fiti Onice, personal communication, Feb. 6, 1989. ' * * 
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materials with peers and receive advice from 
professional songwriters, producers, record- 
ing artists, and music publishers. 

For writers who choose to control their pub- 
lishing rights, the Guild offers a service called 
the Catalogue Administration Plan (CAP). 
CAP assists songwriters in registering, assign- 
ing, and renewing copyrights; collects and 
pays royalties; and registers songs with one of 
the three performing rights societies. The fee 
for this service is 2 percent of the publisher's 
performance income and 7.5 percent of all 
other income. 

In addition to a copyright renewal service, 
the Guild also provides other services, such as 
securing medical and life insurance, reviewing 
songwritii^ contracts, financially evaluating 
song catalogues, and administering estates to 
protect the heirs of its members. The Song- 
writers Guild also promotes legislation affect- 
ing songwriters' copyrights. It has advocated 
legislation raising the mechanical rates paid 
to publishers and songwriters by user? of their 
songs. 

Another major songwriters' organization, 
the National Academy of Songwriters^o 
(NAS), formerly known as the Songwriters 
Resources and Services, does not become in- 
volved directly in the distribution of royalties 
to its members. NAS is a nonprofit organiza- 
tion dedicated to supporting and encouraging 
songwriters and to advancing the songwriting 
profession It was founded in 1973 with the 
goal of providing songwriters the opportunity 
to meet apd establish important relationships 
with music industry professionals and other 
songwriters. Its membership consists not only 



of songwriters, but also of publishers, produc- 
ers, artists, and recording company execu- 
tives. 

NAS manages several services that match 
songwriters to collaborators or songwriters to 
publishers, producers, and artists who are 
looking for songs. NAS also sponsors many ac- 
tivities that give members the opportunity to 
work with others in the songwriting commu- 
nity. It sponsors weekly workshops where 
members can have their songs critiqued by 
peers and representatives of major publishing 
and recording companies. For a nominal fee, 
songwriters outside of the Los Angeles area 
can mail in songs to be critiqued. In addition 
to operating a toll-free line for music-related 
questions, it also conducts seminars, where 
guests are invited to discuss the various as- 
pects of songwriting. 

NAS also assists in the development of local 
songwriting organizations throughout the 
country, and provides members with health 
insurance coverage, discounts on legal serv- 
ices, books, and tapes, and a 10-percent dis- 
count on classes offered in the UCLA Exten- 
sion Songwriting Program. 

Copyright Royalty Trihunal^^ 

The Copyright Royalty Tribunal (CRT) was 
created by the Cop5rright Act of 1976 and be- 
gan operations shortly before the effective 
date of the act. It currently is made up of three 
Commissioners,^^ who are appointed by the 
President of the United States with the advice 
and consent of the Senate, three assistants, 
and a general counsel. 



*^Nati on aJ Academy of Songwriters membership information. 

•'Material for this section is based on: Office of the Federal Register, National Archives and Recortls Administration, The United 
States Gooemment Manual 1988189 (Washington, DC. U.S. Government Printing OfTice) June 1, im p 62, C°P>r8^^^y^^y ^/J^"" 
nal, "Copyright Royalty Tribunal Summary Fact Sheet," November 1988, ar.d Robert Gassier, CRT, letter to OTA, Apr. 28, 1989 

'"The CRT is authorized to have five Commissioners, but since September 1984, the Tribunal has never had more than three - a 
bill H R. 1621 IS pendingto reduce permanently the number of Commissioners to three. Two of the five initial Commissioners terms 
were for 5 years, the other three Commissioners's terms are for 7 years < the purpose of this was to stagger the Commissioners 
terms. (Robert Gassier,, CRT, letter to OTA, Apr. 28, 1989.) 
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Box S-A-- Performing Rights Societiea: Logging Procedures 

ASCAP 

Each performing lights society has its own method of logging programs to determine the amount of royalties 
to be paid to its constituents. American Society of Composers, Authors and Publishers (ASCAPj surveys its us^rs 
of recorded music to obtain a rough estimate of how much airplay a particular song receives. It conducts a com- 
plete census of all performances on network television, and in concert halls, educational institutions, certain 
wired-music services, and a group of nonbroadcast, nonconcert licensees such as circuses and ice shows. ASCAP 
must randomly sample all other performances. 

For example, local television station performances are sampled by means of audiotapes, TV Guide listings, 
and cue sheets, which are detailed listings of all music on a program, usually furnished by the program producer. 
Each year 30,000 hours of local television programs are surveyed. 

ASCAP samples over 60,000 hours of local radio hours each year. Local radio stations are tape-recorded in 
6-hour segments. Outside consultants send taping schedules directly to the people in the field, so neither the 
stations nor ASC \P*s office stafT know in advance which stations are being taped or when. This system rehes 
hea'/ily on the ability of ASCAP's staff to correctly identify each song when the tapea are analyzed --a time- 
consuming and costly task.' 

The mj^jority of ASCAP's "general licensees" (e.g., restaurants, bars, etc. j are not surveyed because of the 
time and cost factors. Instead, ASCAP uses feature performances on radio and television ab "proxies" for the 
distribution of these shares. 

BMI 

Broadcast Music Inc, f BMI) uses musi c broadcast by a scientifically chosen sample of stations as the basis for 
its quarterly distribution of royalties to songwriters, composers, and copyright holders.^ Each licensee is asked to 
supply a station-prepared log of all music performed in a particular week, predetermineo b BMI. The names of 
the wi iters and publishers as well as tho name of the artist are recorded on this log, thus elir. linating the problems 
with identifying each song. The station is notified in advance which week to log, and BMI s trives to keep the list 
secret from publishers and writers. An independent accounting firm determines which stations are being logged 
and when, so that no BMI employee has prior knowledge of what stations are being logged. 

For performances shown on televi.sion, BMI uses an extensive national database of information about net- 
work, syndicated, and cable programming and details the use of music in those program.^ listed by TV Guide. 

SESAC 

The Society of European Stage Authors and Composers (SESACj does not have a system of accurate local 
stationlogging procedures. It relies instead on reviews of network logs, limited spot checking of local stations, and 
trade paper charts to determine the amount of airplay received by a particular song. 



'Dick Weissman, "Performing Rights Societies/' The Muf>ic Bu.uness Career OpportumUe^ unJ Self-Defense iNew York 
NY: Crown Publishers, Inc., 1979), p 83 

2"BMI and the Broadcaster Bringing Music to America/' op cit , fcwtnote 47 



Under the compulsory licensing provisions 
of the Act, the Tribunal is responsible for de- 
termining and distributing the copyright roy- 
alties collected for retransmissions of broad- 
cast signals by cable systems and the public 
performance of music on jukeboxes. It is also 
responsible for determining the royalty rates 
for phonorecords and for certain public 
broadcast transmissions, although the distri- 



bution of the royalties, in these cases, is left up 
to the parties involved. These transmissions 
involve the use of published, nondramatic 
compositions and pictorial, graphic, and 
sculptural works by noncommercial broad- 
casting stations. Royalties collected from the 
compulsory licenses for making and distribu t- 
ing phonorecords are distributed either di- 
rectly to the copyright owners or their desig- 
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nated agents (in most cases, the Harry Fox 
Agency). 

In recent y^srs the Tribunal has been given 
the additional responsibilities of: 

o distributing the satellite carrier copy- 
right royalties granted by the Satellite 
Home Viewer Act of 1988, which allows 
for the retransmission of broadcast sig- 
nals directly to satellite dish owners for 
private viewing; and 

• monitoring private negotiations between 
music owners and jukebox operators for 
private jukebox licenses intended to su- 
persede the jukebox compulsory license. 

The CRT proceedings are intended to bal- 
ance the relative harms and benefits among 
owners and users of copyrighted materials 
and to increase public access to creative 
works. Several years ago, however, the Tribu- 
nal was criticized for having failed to regulate 
copyright compulsory licenses as they were in- 
tended to be administered.^ According to the 
CRT, however, these criticisms are un- 
founded, especially given the litigious nature 
of the parties involved.^ 



PERFORMANCE RIGHTS IN 
SOUND RECORDINGS85 

Performance Rights Under Law 

Sound recordings, as defined by public law, 
include all works that residt from the fixation 
of a series of sounds (excluding those accom- 
panying motion pictures or other audio-visual 
works) regardless of the nature of the mate- 
rial objects in which they are embodied (i.e., 
disks, tapes, or other phonorecords).®^ 

United States copyright law does not pro- 
vide for copyright owners of sound record- 
ings—usually performers, producers, or re- 
cording companies — to receive compensation 
for public performances of the recording. 
Authors and composers are, however, com- 
pensated for the public performance of their 
works through performing rights organiza- 
tions. 

Performers and producers have argued ve- 
hemently that U.S. copyright law should be 
amended to include a "performance right." 
They believe that copyright holders of sound 
recordings do not receive fair compensation 



•^he Copyright R<>yalty Tribunal Sunset Act of 1985 was referred to the House Committee on the Judiciary and itsSulxrommittec 
on Courts, Civil Liberties, and the Administration of Justice This bill sought to terminate the services of the Copyright Royalty Tri- 
bunal and transfer its functions to the Register of Copyrights Hearings were held, but no legislation emerged from the committee 

For more information, see U S Congress, House Judiciary Committee, Copyright Riryalty Tribunal and U S Copyright Office, hear- 
ings before the Subcommittee on Courts, Civil Liberties, and the Ad ministration of Just ice, July 11, Sept 18, and Oct 3, 1985 (Wash- 
ington, DC. U.S. Government Printing Office, 1985). 

•^Robert Cassler, CRT, letter to OTA, Apr. 28, 1989, p. 4. 

**Materia) for this section follows. Gary L. Urwin, "Paying the Piper Performance Rights in Musical Reconhngs" Cammunicununs 
and the Law, vol. 5, Winter I98^i pp. 3-57. U.S. Congress, House Judiciary Commit*^, Performance Rights in Sound Recordings, hear- 
ings before the Subcommittee on Courts, Civil Liberties, and the Administration ufJustice, Serial No 83, Mar 29 and 30, May 24 and 
25, 1978, U.S. Congress, House Judiciary Committee, Per/brmanc«R*^/i/5 m Sound Recordings, hearings before the Subcommittee on 
Courts, Civil Liberties, and the Administration of Justice, Committee Print No. 15, June 1978, in particular pp. 100*105, 114-117, 
254-259, 328-351, 366-369, 570-576, and 580-589. 

**Siegal, ''Lexicon Plus," op. cit., footnote 42, p. 20. 
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Box Performing RighU Societies: Distribution of Royalties to Members' 

Both ASCAP and BMI have developed their own complex formulas for converting the amount of airplay from 
a particular station into an index of national play during the time surveyed.* 

ASCAP 

The American Society of Composers, Authors and Publishers (ASCAPj assigns each performance a value 
depending on what type of performance it is» i.e., a feature, background, etc. Each performance is then weighted 
according to the size and importance of the logged station, time of day of program, etc. to determine the total 
number of performance credits. Each quarter, the total performance credits for writers as a group, and for pub- 
lishers as a group, are divided into the respective dollars of distributable revenue to yield the dollar value of a 
performance credit for each group. On payment, ASCAP issues a detailed statement showingthe title of the work 
surveyed, the number of performance credits earned, and the media on which the performance appeared. 

ASCAP has two systems of payment for its writers. The "current performance" plan distributes the writer's 
share of the money on the basis of his performance over th e past four quarters. New writer members are initially 
paid on the "current performance" plan, with the option of switching to the "four-fund" basis after 3 full survey 
years. The "four-fund" system is a deferred payment plan based partly on current performances, but mostly on 
an average of performances over a period of 5 or 10 years. 

Distribution of royalties to publishers is determined on a "current performance" basis only, in which the 
publisher is paid on an "on account" basis for the first three quarters, with adjustments being made m the fourth 
quarter. 

BMI 

Broadcast Music Inc. (BMI) affiliates are paid according to a published royalty payment schedule, which dis- 
tinguishes between radio and television performances and between feature, theme, and background musical 
performances. A performance index is calculated for each performance, based on the number of times it is played 
on the radio and television stations, and the total revenue earned paid to the affiliates. BMFs royalty payment 
schedule allows for bonus credits based on the number of times one's works are played on the radio or television. 
Bonus credits are calculated on a song-by-song basis. 

SESAC 

The Society of European Stage Authors and Composers (SESAC J distribution system places less empha.sis 
on actual surveys of performances on the air, and relies more heavily on the availability, diversity, growth, senior- 
ity, and commercial value of a publisher's catalog and the promotional effort of the publisher himself. SESAC 
pays its writers and publishers incentives of $240 each for any song recorded on a pop single and $ 100 each for any 
song recorded on a pop album. Bonus credits are al.so awarded for song longevity, crossovers t songs appearingon 
more than one chart), and carryovers (those having earning power over a 1-year period). 



ASCAP The Facts," op cit , footnote 50. "BMI and the Broadcaster Bringing Music to America/* op cit . footnote 47. 
KormanandKoenigsberg.op cit . footnote 46, pp 332-367. Shemel and Krasilovsky, up cit, fotitnote 1. The ASCAP Survey 
andYour Royalties," pamphlet published by ASCAP. 1986. and Dick Weissman, "Performing Rights, Societies," op cit fo(jt. 
note 76, pp 82-87 

'Weissman. "Performing Rights Societies," op cit , footnote 76. p 8;^ 

^Shemel and Krasilovsky, op. cit., footnote 1. p 185 



from broadcasters and other commercial us- 
ers of their works. Performing rights in sound 
recordings has long been a hotly contested is- 
sue, with the first of many performance rights 
bills being introduced in 1925. A bill proposed 
in 1987 (H.R. 1805) would require broadcast- 



ers, radio stations, and background music 
services to pay fees for the right to play copy- 
nghted sound recordings in commercial op- 
erations. The system proposed in H.R. 1805 
(97th Congress) would be administered by the 
Copyright Royalty Tribunal, with the assis- 
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tance of organizations such as the American 
Federation of Musicians, which maintains re- 
cords of recording sessions, and performing 
rights societies (ASCAP, BMI, SESAC), which 
track performances of copyright owner's 
works. Half of the license fees would be dis- 
tributed to the copyright owners of the sound 
recordings. The other half would be distrib- 
uted to the performers on the recording, to be 
divided equally among all the participants. 

Under the proposed system, users of sound 
recordings would have the option of pajang li- 
cense fees either on a blanket, or per-use pro- 
rated basis. The blanket license fee for radio 
and television stations would be based on the 
licensee's net receipts from advertising spon- 
sors during the year; other transmitters of 
sound recordings would be subject to fees 
equal to 2 percent of their gross receipts from 
subscribers. The fee for radio stations with 
net receipts of $25,000 to $100,000 would be 
$250, $750 for net receipts of $100,000 to 
$200,000, and 1 percent of net advertising re- 
ceipts for amounts over $200,000. Television 
stations with net receipts of $1 million to $4 
million would be subject to license fees of 
$750, and $1,500 for receipts over $4 million. 
Commercial users, such as bars and restau- 
rants, would pay $ 100 each year for each loca- 
tion in which sound recordings are used. Blan- 
ket licenses for all other users (with the 
exception of jukebox operators) would be es- 
tablished by the Copyright Royalty Tribunal 
within 1 year after the bill takes effect. Under 
the prorated per-use license, the CRT would 
determine the amount based on the extent of 
a licensee's use of recordings, with a maxi- 
mum of 1 percent of gross receipts for radio 
and television broadcasters, and 2 percent for 
all other users.®^ 



Arguments for and Against 
Performance Rights 

Broadcasters argue that performance royal- 
ties would pose a financial burden so severe 
that stations would be forced to choose high- 
income programming and abandon or curtail 
certain kinds of programming, such as public 
service or classical programs, that do not gen- 
erate a set amount of advertising revenue. 
They further argue that they compensate per- 
formers with free air time, thus promoting re- 
cord sales and increasing the popularity of the 
artists. Furthermore, the broadcasters argue 
that a performance right would only exacer- 
bate any injustices in the status quo by in- 
creasing the income only of those who are al- 
ready working and not those who are 
struggling to find work. 

Performers, on the other hand, argue that 
even if they do benefit from free airplay, 
broadcasters nevertheless derive a commer- 
cial benefit from the performance, and per- 
formers are entitled to be compensated for 
that use. They argue that broadcasters rarely 
announce the names of songs over the air, 
much less the names of the artists performing 
the songs. They further argue that by allowing 
broadcasters to use their music on the air, 
they risk overexposing their works. In this 
situation performers argue that they are be- 
ing forced to compete with, and risk being 
driven out of work by, their own recorded per- 
formances. They argue that if it were not for 
the widespread availability of their record- 
ings, they would have many more opportuni- 
ties to perform their 'vorks in person. Broad- 
casters argue, on the other hand, that a 



•Tor more information, see "J S. Congress, House Judiciary Committee, Performance Rights tn Sound Recordings, up c't , footnote 
90, U.S. Congress, House Judiciary Committee, Performance Rights m Sound Recordings, op cit , footnote 90, pp 100- 105, 1 14- 1 17, 
254-259, 328-35 1, 36M69. 570-576. and 580-580. 
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performer cannot possibly perform in person 
as many times as a recording is played over 
the radio and that airplay promotes, rather 
than substitutes for, live performances. 

The performers also argue that the many 
background singers or instrumentalists in the 
band, who are also part of the recording, are 
not given any credit on the air. They believe 
that a performance right would provide at 
least some compensation to these performers 
since the proposed royalty would distribute 
equal income to all performers regardless of 
their role in the recording. 

ROYALTIES FROM HOME 
•TAPING 

Proposals for a Home-Taping Levy 
in the United States 

Much of the debate on home copying has fo- 
cused on imposing some type of levy scheme 
to compensate rights holders for the imputed 
losses they suffer from the widespread avail- 
ability a nd con venien ce of recording technolo- 
gies. The U.S. music community has repeat- 
edly proposed that a levy be imposed on blank 
tapes as well as on the recording equipment it- 
self to compensate artists and others for 
losses due to home taping. The income gener- 
ated from this levy would be distributed as 
royalties among those involved in th^ creation 
of recordings — the composers, authors, musi- 
cians, artists, and record companies, as well as 
the producer and/or production company. 
One proposed blank-tape levy scheme and the 
proposed system for allocating the royalties 
generated by it, are discussed in detail in box 
5-E. 

Proponents of a levy scheme for the 
United States often point to the international 



scene, where levy schemes are already in use. 
They further argue that if American artists 
are to expect to be rightftdly compensated for 
exported music products, then it is imperative 
that the United States impose some sort of re- 
ciprocal system so that other countriee will be 
able to receive compensation for their works 
distributed in the United States. It is impor- 
tant to note, however, that international levy 
schemes will not have the same results in the 
United States that they have in European 
countries because of the political, legal, social, 
and commercial/market differences that exist 
within the various societies.^ 

International Perspectives on 
Tape Levies 

At the time of this writing, no retrospective 
comparative or evaluative studies examining 
existing levy schemes were available to OTA. 
Several of the levy schemes have been put into 
effect fairly recently, and an adequate period 
of time has not yet elapsed to yield a compre- 
hensive or definitive evaluation of their long- 
term effects. Some figures have been released 
as to how much revenue has been collected by 
the various countries, however, and available 
statistics ar** incorporated wherever appropri- 
ate (see als'^ tables 5-1 and 5-2). Efforts con- 
tinue abrc 4.0 implement home-copying fees 
for audio and video copying.89 The following 
sections spotlight some of the systems that 
have been put into place. 

France 

Under French copyright law, right holders 
(authors, performers, and producers) are 
granted the right to receive fair compensation 



"Mike Grubbs, Tandy Electronics, letter to OTA, Apr 27, 1989. 

••Forexample.an amencimentto the Netherland's copyright law has been proposed to mtroducea blank-tapefee {Intellectual Prop- 
erty m Business Briefing, vol. 1, Issue 4, May 1989, pp. 34 ) 
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Box 6-C-How Performance Royalties Are Distributed in Other Countries' 

England - England guarantees the right of pubhc performance for sound recordings to the producers of the 
work, but not to the performers appearing on the recording. Performers are, however, protected by criminal laws, 
which impose sanctions on those who violate the performer's ri^t to public performance. Producers and per- 
formers assign their performance rights to Ph inographic Performance Limited I PPL), which then licenses this 
right to users. PPL negotiates sound recording licensing fees with broadcasters and other users of copyrighted 
music 

Under British law, performers from other countries have no intellectual property rights in the public per- 
formance of their worka, and thus, England does not make payments for the public performances of U.S. records 
either, althou^ some companies do pay their American affiliates through contract 

Denmark— Like most European countries, Denmark does not consider performing rights for sound record- 
ings a direct copyright, but rather a "neighbonng** or "related" right. As such, the performance ri^t is granted 
for a term of 26 years, rather than for the full term of copjo-ight, which is life plus 50 years. 

Denmark has strict rules regardingthe eligibility requirements of performers and producers making claims 
toa share of the performance royalties. To receive renumeration for the public performance of their copyrighted 
works, copyri^t owners must become members of GRAMEX, the Danish collecting society, which represents the 
interests of the copyright holders in licensing negotiations with broadcasters and other users of copyrighted mu 
sic. 

Revenues from the royalty scheme are divided equally between the performer and the producer. Perform 
ers, however, are responsible for paying two-thirds of tht administrative costs, since the calculation of perform- 
ers* ro3^ties requires more time and effort than that of producers* ro3^ties. Payments to producers are trans- 
ferred to the national recording-industry group, which then makes payments to individual labels based on record 
sales. Foreign producers receive payments either through Danish subsidiaries or affiliates. 

West Germany — Like Denmark, West Germany treats the performance nght as a secondary right and not 
as an exclusive right, thereby limiting protection to 25 years rather than the full term of copyright. But unlike 
other countries. West Germany recognizes the performer as the primary copyright holder of a sound recording, 
although the producer is eligible to share in the proceeds. 

West Germany *s system of collecting and distributing performance -oyalties is similar to that of most coun 
tries in that the copyright owner assigns his rights to a performance right society, which in turn, licenses this 
right to broadcasters and other users of copynghted music. But whereas most ether countries calculate payments 
on the basis of air play or play time. West Germany does not. This eliminates the hi^ administrative costs associ - 
ated with having to determine airplay. This type of system, however, does have implications for the distribution 
of royalties among foreign nationals. Because most countries do not determine payments based on the author's 
recording-related earrings as in West Germany, it is hard to compare systems. 



"Material for thiS section iStaVen from US Congress, House Jiidiciar> djmmiiici:. Performance Rights in SuunJ RecxjrJ- 
ings, op. cit , footnote 90, pp 178-186, 195-202. 202-207 



for the private reproductioii of their copy- 
righted recordings.^ In Deceniber 1986 the 
French Government imposed a levy on both 
audiotapes and videotapes. The levy is set at 
1.50 FF (25 cents) per hour playing time for 



audiotapes and 2.25 FF (37 cents) per hour 
playing time for videotapes. Seventy-five per- 
cent of income is distributed to the individual 
right owners; the remaining 25 percent must 
be used for the promotion of audio/ 



•^Material for this section was taken fmm- Yvonne BurckhardU "Legislation On Private Copying in Europe and Its Implementa- 
tion/* lecture given by the General Secretary ofFIM in Zurich, Ji'ne, 1988, and Yvonne Burckhordt, "'New' Right of Performers" 
(Zurich, Switzerland' intcrnationaJ Federation of Musicians, March 1987) 
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Box Copyright Cleamnce Center' 

One example of a U.S. orgar'zation that collects royalties for private copies is the Copyright Clearance Cen- 
ter ( CCC). Although the CCC (to date) h«s focused on distributing income from licenses for photocopymg rights, 
representatives feel that the CCC could also be adapted to the distribution of income from a home-copying levy.* 

The Copyright Act of 1 976 grants copyright owners the exclusive right to distribute and ret> txiuce their pub- 
lished works; thus, the law requires that users of copyrighted materials first obtain permission from the copy, 
right owners before making copies beyond the "fair use" principle, subject to exemptions for reproductions by 
libraries and archives.' The task of obtaining permission beforehand, however, can betimeconsumingand ineffi- 
cient onan individual basis. The CCC estimates that over 800 million pages of photocopies are made from copy, 
righted works each year by mtgor corporations, and that most U.S. corporations rarely, if ever, obtain permission 
for their general photocopying needs,* 

The CCC was established as a nonprofit agency in 1977 by publishers, authors, and users of photocopies in 
response to theneeds of businesses requiring the immediate use of information. It was designed to accelerate the 
process of obtair>ing copyright permission while compensating copyri^t owners for copies of their works. 

The CCC operates two services: 1) the Transactional Reporting Service, wher*» each organization keeps 
track of how mar^y copies are made of each work, and pays a license fee based on the number of transactions; and 
2» the Annual Authorizations Service, a blanket license in which the company makes a single payment for 
authorization to make limitless copies of the works covered by the CCC. 

The Transactional Reporting Service is designed to serve the needs of smaller organizations that only occa- 
sionally make copies of copyrighted material. Users of this service are required to record the number of copies 
made of speciiic works. Because users must record and report all copies made withm the year, there are enor- 
mous administrative costs both in time and in effort. 

The Annual Authorizations Service was established in 1983 in response to the needs of mfigor U.S. corpora- 
tions that reproduce substantial amounts of copyrighted material. The list of participtaus in this service has 
grown to 75 and includes several large corporations. A license obtained through this service permits organize, 
tions to make as many copies of participating publications a-^ ; 3ded without the administrative burden of hav- 
ing to record eacii transaction. Project^Yi annuiil use is calculated from the surveys by using statistical models. 
This service is currently the mfgor sr.urce of payments to the CCC. 

The licenses are granted for 1 year and are renewable for a second. The cost of the license is based on data 
from copying surveys conducted at corporate sites. According to Eamon T. Fennessey (President. CCC j the cost 
of these licenses can range from five to six figures,* Corporations are limited to copying articles, ioumals, and 
parts of books; the copying of an entire book is prohibited. Licenses are granted for copying publications that are 
registered with the service and apply only to copies made for internal use. 

Over 900.00C publications of approximately 6.200 publishers are currently registered with the CCC* By join, 
ing. a publisher designates the CCC to act as agent for those works that the publisher registers. No royalty can be 
collected for the copying of a work not registered. The CCC is responsible for licensing a nonexclusive right to 
corporations, haiidling license renewals, and processing publication additions, deletions, and fee changes. The 
fees are stated by the publisher, who receives reports on billings a^id collections as well as on each participating 
corporation's projected use of the publisher's works. 

One stated goal of the CCC is to increase corporations' awareness of copyright protection. The CCC is a 
member of the International Federation of Reproduction Rights Organizations and shares rights agreements 
with international organizar ins such as the Copyright Licensing Agency m England, Centre Francais du Copy- 
right in France, and Copyright Agency Ltd. in Australia. It also has agreements with West Germany and Norway. 

Continued on next page 
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The CCC is currently considering collecting royalties for the copying of computer soaware, the copying of 
textual and daub^ material by any type of technology via electronic access, and the collecting of royalties from 
universities and government bodies. 



^Material for this section is taken from. *^Income from Copying^ and "Publishers' Executive Su mraary • Royalty Payments 
Owed Under U.a Law to Pub*-" * .^cs World-Wide for Photocopying in U S. A.." pamphlets published by th e Copyright Clear- 
ance Center, and Edwin McDowell. -RoyalUes from Photocopying Grow." New York 7^m«, June 13, 1988. 

*CCC representative, personal communication. Apr. 28, 1989. 

^TiUe 17. U.S. Code, Section 108. 

♦•^Publishers* ExecutiveSummary : Royalty Payments Owed Under US. Law to Publishers Worldwide for Photocopying in 
the U.S.A.,** op. cit. footnote 1 above. 
*McDowell. op. cit, footnote 1. 

•CCC representative, personal communication, April 28, 1989. 



audiovisual productions and live perform- 
ances. The proceeds of this levy are paid to a 
collecting society to be distributed among the 
various copyright holders: authors receive 
one-half of the proceeds fiom the audiotape 
hvy, with the performers and producers shar- 
ing the remaining half equally between them. 
Proceeds from the videotape levj' are distrib- 
uted equally to all three parties. 

Revenue from France's blank-tape levy 
boosted the gross income of the Societe des 
Auteurs, Compositeurs, et Editeurs de 
Musique (SACEM), the French authors' soci- 
ety, by 9.5 percent to 1.84 billion francs 
($305.9 million) in 1987.«>i Of this amount, 
1.23 billion francs ($203.6 million) were col- 
lected in performance income, an increase of 
7.3 percent over 1986, and 615 million francs 
($101.8 million) in mechanical income, up 
14.3 percent from the previous year. Revenue 



from the blank-tape levy itself amounted to 
68 2 millic n francs ($11.28 million) of the me- 
chanical lights income. Of the 1.84 billion 
francs collected, 1.3 billion francs ($215 mil- 
lion) were distributed among approximately 
50.000 authors, composers, and publishers for 
the performance of about 450,000 works. 

In 1988, France collected 400,860,313 
francs ($63,377,125) from its blank-tape levy. 
Of this amount, 103,185,757 ($16,313,954) 
came frrui its audiotape levy.^ 

The recent addition of the blank-tape levy 
was partially offset by the reduction of the 
value-added taxes (VAT) on both prerecorded 
and blank videocassettes and audiotapes.^^ 
The recording industry believes that this re- 
duction will result in less revenue for the copy- 
right holders, which runs counter to the aim 
behind the blank-tape levy. They feel that in- 
stead of focusing on the producers of blank 



•ThefollowingistakenfromMikeHennessey/'TapeUvy Helps UaSACEM Income;*^ lOO.No 30»:jly23. 1988.p 

60. 

wj.L Toumier. Preside , SACEM/SDRM, letter to OTA, May 25. 1989 (enclosures 1.3: IFPI tables). 

<»nylatenal for this secUon was taken from. PhihppeCrocq. "FVench To Cut VAT Rates for Cassettes Move AfTocts Prerecorded 
Videos, Blank Audiotapes," Billboard, vol. 100, No. 43. Oct. 22, 1988, p. 91. and Philippe Crocq, "FVench VAT Cut on Prerecortied Vid 
Not All It Was Cracked Up to Be.** Billboard, vol. 100. No. 49. Dec. 3. 1988. p. 53 
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Box 5'E-DetaU9 of Fropo9ed Blank-Tape Levy in &1 739 

A bill vras proposed in the 99th Congress, S. 1739/ to amend Title 17 of the U.S. Code with respect to home 
audio recording and audio recording devices. If enacted, the Home Audio Recording Act would legalize the home 
taping of copyrighted music in exchange for a modest levy on both the recordingequipment and blank tapes The 
"^^u^l^ ^ imposed on equipment and blank-tape manufacturers and importers and would be dis- 

tnbuted through the Copyright Royalty Tribunal to the aporopriate copyright holders of the recorded materials. 

Determination of the Royalty Rate: The Home Audio Recording Act waald require manufacturers and 
importers of recordingequipment and blank audiotapes to pay a one-time levy psr unit on the first sale or distri- 
bution of their product in the United States, The levy for audio recording devices would be set at 5 percent of the 
price for the first domestic sale, 20 percent of the price charged for dual audio recording devices, and 1 cent per 
mmute of the maximum playing time or a fraction thereof in the case of blank media 
the fining: ^ ^"^^ ^ at^ustment every 5 years, contingent on many different factors, among them. 

1. the value to the individual of the right to reproduce copyrighted works; 

^ received by the copyright holders if home co;,^ing were not pos- 

3. the benefits derived by the consumers, manufacturers, and importers from the use and distribution of 
these audio-recording devices or media; 

4. the projected impact on both copyright owners and consiimers. as well as the impact on the structure and 
financial condition of the various industries involved; and 

5. the relative roles of copyright owners, importers, and manufacturers with respect to creativ3 and techno- 
logical contnbution to the development of sound recordings and musical works. 

Other factors to be considered would include the objective of maximizing the creation of new sound record- 
ings and musical works, reasonable estimates of the amount of audio recording devices or media not used for 
inlnngin,? purposes, and the development of new technologies for making audio recordings for private use. 

Becau^ these factors would be constantly changing, it might be necessary to distinguish among different 
kinds of audio recording devices or audio recording media and to establish different levies to ensiire fair compen. 
sation to the copynght holders. * 

Collection of the Royalties: The royalties from the levy would l)e collected by the Register of Copyrights 
to be deposited mto Ihe Treasury of the United States ^Jler reasonable administrative costs had \yeen deducLeil* 
This pool of money would then be invested in interest-bearing U.S. securities, ultimately to be turned over to the 
Copyright Royalty Tnbunal for distribution. 

Administration of the Royalty System: The monies collected from the compulsory license fee would l>e 
d^nbuted eveor year The Copyright Tribunal would specify a SO-day period in which any person entitled to 
receive part of the royalty would file a statement of account for the previousyear. To be eligible to receive a share 
of the royalty fees^the claimant would have to be the owner of the copyright of a musical work or sound recording 
tnat was included in either radio or television transmissions, or distributed to the public in the form of 
pnonorecords or copies. 

The claimants would then have to negotiate in good faith among themselves in an effort to reach a voluntarv 
agreement on the distnbution of the royalties. A number of options could be exer^^^ised in the negotiations^ 
Claimants might agree to the proportionate division of compulsory licensing fees among themselves, they micht 

^rr™i''' '.^ "^'v^v. Ir^ them jointly or as a single claim, or they might appoint a common agent to re- 
ceive payment on their behalf. 

H e* would then have to determine whether a controversy existed among the claimants over the 

distnbution of the royalties. If no such controversy appeared to exist, the Tribunal would distribute all royalties 

ess admmistrative costs, to the entitled copyright holders, or to their designated agents. If a controversy did ex-' 

ist the Tnbunal would conduct an evidentiary proceeding to determine how the royalties sh. id be distributed 

^^^^ r '^"^ opportunity to present their views to the Tribunal. In the meantime, the 

^ '^'T 'T ^' contention, as long as it withheld an amount 

sulTicient to satisfy all claims still in dispute. 
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The Tribunal would be responsible only for the first phase of royalty distribution, to the owners of the two 
copyrights encompassed in every recorded tune: the musical composition and the sound recording. The monies 
collected from the implementation of this bill would then be shared among all others responsible for the creation 
and production of a musical work on the basis of negotiated contractual agreements. 

Proposal of the Music Community: The music community, consisting of record companies, songwriters, 
music publishers, and performers developed a model for the sharing and distribution of the home-taping royal- 
ties generated by this bill, which they believed would be fair and reasonable to all parties involved. They argued 
that their plan would ensure just compensation to those whose works were being reproduced without authoriza- 
tion and would provide incentives for the creation and dissemination of new musical works. To accomplish this 
goal, they proposed that a Musical Arts Endowment be created for the benefit of aspiring songwriters, musicians, 
and vocalists whose works have not yet been published or recorded. They also proposed that Creative Incentive 
Grants be awarded to those whose recorded works had not yet achieved widespread popularity. 

DijJtribution of the Royalties: The first step in the proposed distribution system, after the royalties had 
been turned over to the Copyright Royalty Tribunal, would be to allocate 2 percent of the royalty pool to the Musi- 
cal Arts Endowment to encourage and nurture new songwriters and recording artists, and to promote the devel- 
opment of new and experimental types of music. The money would be divided equally between The Songwriters 
Guild Foundation i for lyncists and composers; and the National Endowment for the Arts f for aspiring vocalists 
and musicians). 

The remaining royalties vroufd then be distributed among both copyright holders of the musical composition 
and sound recording and the union organizations representing musicians and vocalists. First, 2 percent of the 
royalties would be designated for funds to support musicians and vocalists (funds now in existence or to be estab- 
lished by the American Federation of Musicians (AFM) and the American Federation of Television and Radio 
Artists (AFTRA). Of that 2 percent, 1 3/4 would be assigned to AFM funds and 1/4 assigned to AFTRA funds. 

The remaining royalties would l>e divided between the two copyright pools. Twenty-three percent of the 
royalties would be allotted to the Musical Composition Pool to be distributed among the lyricists, composers, and 
pubhshers, and 75 percent of the royalties would be allotted to the Sound Recording Pool to be distributed among 
the recording artists and record companies. 

Each of these copyri^t pools would be further divided into separate funds- the airplay and record-sales 
pools. An annual survey vrould be conducted to determine what proportion of the royalties would be used to com 
pensate copyright holders for their losses based on theamount of airplay a musical recording had received and for 
the sales that the recording had enjoyed. The myalties would be divided l)etween these two funds based on the 
percentages dictated by the survey. 

The airplay funds in both copyright pools would further be weighted to reflect the size of the audience. 
Either ASCAP or BMI would be able to provide the nece.ssary information to aci*ieve the appropriate weights. 
Both societies have developed their own formulas for distributing royalties to the appropriate copyright holders 
for the public performances of live music and music performed over the radio or television. 

The weighting of the record sales pool would take into account the different economic impact that home 
taping would have if it displaced the sale of a front line album as compared with the sale of a budget line album. 
To account for the differential in los.s, weighting would l>e done based on the price category of the phonorecord 
The necessary pricing information could be obtained from record companies. 

Of these royalties, 80 percent would be based on direct proportion and 20 percent on Creative Incentive 
Grants. These grants would be awarded to those most i n need of additional incentives Creative Incentive Grants 
would encourage the creiition and dissemi nation of new musical works and would benefit creators, record compa 
nies, and music publishers. Eligibility for a Creative Incentive Grant vw)uld l)e determined on the basis of the 
total previous paymentb made on a proportional basis from the royalty pools for each musical recording. Those 
receiving the lowest percentage would be eligible for grants. 

'SeeUS Congress, Senate Judiciary Cummittee,//um« AuJ*o/?<rcorc/in//Ac/^ hearings iiefore the Commiiieetjn the Judici- 
ary and its Subcommittee un Patents, Copyrights, am! Trademarks, Serial No J-99-69,Oct 30, 1985.Mar 25andAug 4. 1986 
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tapes, the finance ministry should target the 
audio and video carriers. They suggest th^\t 
the VAT rate be cut on records and 
prerecorded tapes, from 18 to 7 percent, so 
that the recording industry can continue its 
economic growth. It is estimated, however, 
that a cut in the VAT rate on records and 
prerecorded tapes would cost the government 
$315 million a year in lost revenue.^ 

Officials from the French IFPI (Interna- 
tional Federation of Phonographic Indus- 
tries) group, Syndicat National de TEdition 
Phonographique (SNEP), also fear that tax 
reductions for blank audiotapes could further 
harm the recording industry, although they 
believe the reduction for videotapes may help 
spur sales of the new CD video format. A simi- 
lar cut in VAT for recorded and prerecorded 
tapes in December of 1987 has been generally 
perceived as having helped revive the com- 
mercial record industry.^ 

Australia^ 

Australia is the first English-speaking coun- 
try to approve a blank-tape levy. After a dec- 
ade of lobbying by the record industry, the 
Australian Government imposed a blank-tape 
levy on audiotapes and legalized nome taping 
of audio recordings. The Australian Govern- 
ment wiU not rec eive benefits from the levy, 
nor will it be responsible for its administra- 
tion. A nonprofit agency monitored by the 
Australian Contemporary Music Develop- 
ment Co. has been established f nd a board of 
directors, chosen from the entertainment in- 
dustry, has been appointed to administer col- 
lection and distribution of the levy. The initial 



funding was provided by the Department of 
Employment, Education, and Training, and it 
is expected that 15 percent of the revenues 
generated from the blank-tape royalty will be 
used to fund the program. 

Royalties will be distributed on the basis of 
already existing systems designed to calculate 
the amount of sales and airplay a particular 
recording eryoys. The amount of the levy has 
not yet been determined, but it is expected to 
be in the range of 20 to 50 Australian cents for 
each 60-minute cassette sold. Special excep- 
tions will be made for groups and individuals 
who will not be using blank tapes to copy 
copyrighted music - groups such as schools 
and institutes for the blind. The Australian 
Record Industry Association estimates that 
the le\'y will raise millions of dollars, but 
much less than the 30 million Australian dol- 
lars per year that the recording industry 
claims to lose because of hoine taping.^^ Most 
of the royalties will be distributed to Austra- 
lian artists, although royalties will also be dis- 
tributed to those countries that operate under 
the same type of royalty system, including 
West Germany and France. The United States 
ind England, although major suppliers of for 
eign music, will not be eligible to receive any 
revenues since they do not have reciprocal ar- 
rangements with Australia. 

Belgium^s 

In Belgium, a proposed levy on blank tapes 
would be baseu on 8 percent of the retail price 
of a blank tape. R ;venues generated from this 
levy would be divided into equal parts, with 



*H:rocq, "French ToCut Vat Rates rorCassettes Move AfTects Prerecorded Videos, Blank Audiotapes," op at footnote93 p 91 

»MflteriaJ for this section is taken from Glenn A. Baker, "Australian Gov't Approves Blank-Tapc Royalty Plan " Billboard vol 100 
No 6 p M June 1 1968 "^"^ Krueger. "Oi Imposes a Blank-Tapc Lev^ Gmng Royalties to Disk Ariisis: Vantty' vol m. 

•'Knjger. op cit.. footnote 96. p 84 
^^Materialforthisseciionistakenfrom Marc Maes.'^Belgium Eyes Blank Tape Levy." BW/6«j«f, vol 100. No. K Oct. 29, 1988, pp. 
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one part being distributed among the authors, 
artists, and manufacturers; and the other part 
going to the three language communities 
(Flemish, French, and German), wHo would 
use the money to support artists and cultural 
institutions in each community. The proposal 
also calls for an extension of t^e copyright pe- 
riod on author's works from 50 to 70 years, 
thereby enabling the three communities to 
benefit from the additional 20 years. 

Belgramex, the Belgium fed*^ration of art- 
ists and manufacturers, has welcomed the 
proposals, but thinks that the levy should be 
based on the actual playing time of the tape, 
rather than the retail price. It would also like 
to see a levy on recording equipment. 
Belgramex believes that the revenues should 
be used to compensate those that are harmed 
(the manufacturers, artists, and authors) 
rather than distributed to the three language 
communities. It will be some time before new 
legislation is drafted, if at all. 

United Kingdom 

In England, the new Copyright, Patent, and 
Design Law of 1988 does not change the legal- 
ity of home taping of copyrighted music, con- 
sidered an infringement of copyright law.^s 
Nor does the law impose a levy or tax on blank 
audiotape and videotape to compensate copy- 
right owners for harms from home taping.'^ 
The British Goverment's decision not to sup- 
port a blank-tape levy came 2 years after it 
had, in a "white paper,'' determined the impo- 
sition of a blank-tape levy to be the "best solu- 



tion to the home-taping problem" and had 
promised to enact legislation accordinglyJ^' 

The U.K. Trade and Industry Minister, 
Kenneth Clarke, had argued that such a levy 
would be both "wrong and indefensible,"^^^ 
vsrith the greatest weight falling unfairly on 
consumers, especially on groups srach as the 
visui\lly handicapped. He fiuthe* argued that 
the inequities placed on the consumer would 
far outweigh any benefits resulting from the 
levy, vsrith those that are already financially 
well-off receiving most of the benefits. In addi- 
tion, he argued that administrative costs 
would be high and the collection and distribu- 
tion of the proceeds would reqtdre a new bu- 
reaucracy. 

Support for a levy was voiced by such 
groups as the British Music Copyright Re- 
form Group (MCRG), the British record in- 
dustry, and even the consumers themselves. 
The results of a U.K. opinion poll, announced 
on June 20, 1988 by the Music Copyright Re- 
form Group, indicated that 60 percent of con- 
sumers regarded a 10-pence (18 cents) levy on 
blank tape as the best solution to the home- 
taping problem, 15 percent supported a 
spoiler device in prerecorded material, 2 per- 
cent favored prosecuting home tapers, and 23 
percent had no opinion. The study also indi- 
cated that the more actively consumers are 
engaged in home taping, the more likely they 
are to support the royalty solution, which 
would legitimize home taping. 

Some estimate that a home-taping royalty 
would produce the equivalent of $12.25 mil- 
lion a year.^^ According to one estimate, the 



»9The following is takers f. ./^ Nick Robertshaw, ''U.K. Gov't Rejects Home-Tape Levy," Billboard, vol 100, No 20, pp 3, 84. and 
"U K. Kills Tape Tax,** TV Digest, vol 27, No. 44, Nov. 2, 1987, p. 15 
'^»Se€ ch. 3, pp. 35-38 for a more detailed description of the new copyright law. 
'o^Robertshaw, "U.K. Gov't Rcj. Hs Home-Tape Levy/* op. cit., footnote 99, p. 3. 
'wibid. 

'WMike Hennessey, "UK. Poll Shows Consumers Favor Blank Tape Levy," Billboard, vol 100. No 27 July 2, 1988, p 64 
'^U K Group Urges Home Tapmg Levy. Musicians Join Major Drwe to Win Over Gov't, 'Bj/ZAoarc/^ 100,No lO.Mar 5,1988, 
p4 
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recording industry suffers losses of approxi- 
mately $1.3 billion due to home taping, and 80 
million of the blank tapes sold in 1987 were 
used to copy copyrighted music The 
MCRG estimates that 2.5 times as much mu- 
sic is being copied as is being sold.^^ 

Yet despite imputed home-taping losses, 
statistics rel^^ased in 1988 by the British Pho- 
nographic Industry show that the recording 
industry is enjoying substantial growth and 
that the LP business is actually enjo3dng a re- 
sTirgence. The sales value of shipments of U.K. 
recordings rose 23 percent to $1.04 oillion 
overall, with album sales rising 27 percent to 
$887.7 million, CD sales up 75 percent to 
$238.9 million, and cassette s^Ies rising 24 
percent to $365.7 million 

Hopes were revived for a levy on May 24, 
1988, when members of a parliamentary com- 
mittee voted 12-10 in favor of an amendment 
empowering the government to introduce the 
controversial levy.^oe However, the House of 



Commons approved a government amend- 
ment rejecting the levy provision, on June 25, 
by a vote of 134 to 37.^o9 The MCRG then took 
its fight for a levy to the European Economic 
Community (EEC), with the aim of lobbying 
the EEC to adopt the levy solution.^'o But the 
EEC, in a "green paper," decided instead that 
each government shou' i follow its own views 
on the issue.''' 

Canada"2 

The Canadian Government recently re- 
placed its 1924 Cop3rright Act with a new act 
that grants artists the right to control their 
works and extends copyright protection to 
compute*- programs as well."^ The Copyright 
Act of 1924 contained provisions for a "com- 
pulsory" license, whereby recording compa- 
nies co'ild automatically obtain the right to 
record any song made and sold in Canada sim- 
ply by paying a statutory royalty of 2 cents per 
playing surface. 



'<^=NickRobertshaw, quoting Sicion Coombs. Conservative Parliament Member, -'U K Gov't Rejects Home-Taoe Lew " on cit 
Footnote 99, p 3. ■> ^ii.., 

"U X_ Croup Urges Home Tapmg Levy. Musicians Join Major Drive to Win Over GovX'' Billboani, vol. 100, N(». 10, March 5, 1988, 



1C«< 

p. 4. 



,noJ^^^''/o'f^'"^^^^^^'^^^''^^''^^^^^''^ Despite Problems, Music Bi2 Shows Growth," Bj//6oc ±wo\ 100 No 22 Mav28 
lUoo, pp. 1, 83. ' ^ » 

^«»Ntck Robertshaw, "Hopes Revived for U K Tape Levy," Billboarxi, vol 100. No. 24, June 1 1, 1988, ,j 76 
^ ^^Mike Hennessey, "UK Commons Rejects Tape Levy IFPI Decries 'Moral Injustice\" Bj//6oart/, vol. 100, No. 31, Aug. 6, 1988, p 

•-Jeremy Coopman, "Two Setbacks Hit U K Struggle for 3lank Tape Levies," Variety, vol 332, No. 5, Aug. 24, 1988. p. 104. 

'^'ComiPission of the Europ^ Communities, Green Paperon Copyright and the Challenge of Technology - Copyright Issues Re^ 
quinng Immediate Action, COM (88) 172 final, Brussels, June 7, 1988 s , y^pyngm issues ne 

Vai^^^^nV^^^M '^^^^^ EarlGreen, Xanadaatl^ngLast.sReplacingCopynghtActamund since 

X^^'''fno\r^?yj'''^ ^^.:i^^'P 31, Kirk I^ointe, Canada PassesCopyright Reforms," B,//&oart/, vol. 100, No. 24, June 11 
I.78,KirkLaPointe. Commons: •NoMorcDelay-ReformBillReturnstoSenate,'' Bi/^&oart/.Nol. 100,No 22,May28 1988 
p 75, lOrk UPomte, Copyright Act Open . Door for New Mechanical Rates," Billboard, vol. 100. No 26, June 25, 1988 p 71 Kirk 
LaPomte, New Elections Kill Broadcast Plan Deal to Scrap TarifTs on hold," Bj//6<:<irt/, vol 100. No 42 Oct 15 1988 p 72' Kirk 
ir °l''f:^;"^^ CRIA Head Decries 'Cultural Assassins'," B«//&oart/, vol. 100, No 21 May2i 1988 d 

TO. ^" Showdcwn May Loom on Copyright Bill," Billboard, vol. JOO, No. 12 Mar 19 1988 o '84 Kirk 

^T^i f''?"^* ^°^^°''^°P>^*8^^^2^"'-^f«'-'"AdvocatesSufrerMajorSctback,"B«//^ 1988 p 

70, Kirk LAPointe. ' Senate Softens on Copyright Amendment Issue," Billboard, vol. 100, No 23, June 4, 1988, p. 58 Chris Morris 
CanadaN^earsMcchanicalRates,"B,/^Aoa lOO.No 30, July 23, 1988. pp 1, 76, OTA stafTmterview with and materials received 

from the Canadian Musical Reproduction Rights Agency Ltd. mai-naii. receiver 

"^See ch 3. pp 38^9 for a detailed description of the np.v copyright law 
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The new Copyright Act gives publishers the 
right to grant a license on terirs and at a rate 
stipulated by them, or to refuse to issue a me- 
chanical license. The new act also provides a 
system to help writers and publishers negoti- 
ate and collect copyright fees. The 2-cent-a- 
song compulsory license has been abolished, 
giving creators and record companies the op- 
portunity to negotiate new rates that are in 
line with rates in other countries.^^^ 

In addition, the new Copyright Act provides 
harsher penalties for copyright infringement. 
The previous maximum penalty was a $200 
fine. It is now set at $25,000 and 6 months in 
jail on summary indictment and $1,000,000 
and 5 years in jail upon conviction on indict- 
ment. 

The second installment of copyright legisla- 
tion is expected to deal with the home copying 
of records, videotapes, and computer pro- 
grams, the distribution of royalties from 
video rentals, cable fees for retransmission, 
and copyright protection for computer chips. 

The recording industry, arguing that home 
taping has deprived them of millions of dol- 
lars in revenues, has fought long and hard for 
revisions to the old Copyright Act. The results 
of a recent consumer survey commissioned by 
the Music Copyright Action Group, which in- 
cludes the country's leading trade organiza- 
tions, indicate that home-taping losses to the 
recording industry may exceed $600 million 
(Canadian) or 68 million in unit album 
sales.^^^ Previous studies estimated losses be- 
tween $50 million and $100 million.^^^ In this 
first-ever consumer survey by the music busi- 



ness, approximately 60 questions were asked 
of about 500 p>eople in telephone conversa- 
tions that averaged about 14 minutes. The 
findings revealed not only high incidences of 
home taping (63 percent of those surveyed in 
the 15 to 54 age group had made a home tape 
within the previous year), but also strong sup- 
port for compensation to the copyright owner 
for income lost due to home taping, with the 
heaviest tapers favoring a blank-tape levy. 

Despite these estimated losses, the Cana- 
dian recording industry has enjoyed its fifth 
straight year of revenue growth. The results of 
a Statistics Canada study^^^ show that in the 
year ending March 1987, both Canadian im- 
ports and exports had increased substantially 
and the industry experienced a 10.5 percent 
increase in revenues, despite a decline in the 
market share of albums, from 78 to 31 per- 
cent, with a slight rise in the market share for 
cassettes. CD sales tripled from 4 to 12 per- 
cent, providing the major boost in revenues. 

Other Countries^ ^® 

Hungary. — Hungary imposed a levy on 
blank tapes in 1983 that amounts to 8 percent 
of the selling price of a blank tape. Revenues 
from the levy system are distributed among 
the copyright holders of recordings, with 50 
percent going to the authors, 30 percent to the 
performers, and 20 percent going to the pro- 
ducers of audio recordings. In the case of 
video recordings, 70 percent is distributed to 
the authors and 30 percent to the performers. 
The performers' shares are not individually 



"*Afler munths of negutiation, the new mechanical rates un efTect until October 1990; were fixed ut 5 25 Canadian cents pertrack 
for all records sold afler Oct 1, 1988, rtigardlessof when the record was released Extended works of more than 5 nrnnutes will receive 
1.05 cents for each additional minute or fraction thereof 

' '^Canadian Independent Record Prcxhiction Association iCIRPA), A Study On Home Taping, prepare<l on behalf of The Music 
Copyright Action Group, ISBN 0-921777-02-7, 1987. 

^'«See Kirk LaPointe, "Canada Study Copying Is Rampant," Bi/Wxxjrt:;, vol 100, No 12, Mar 19, 1988, pp 1,106 

''%rkLaPoint€,"SutsCanadaSurveys85^7MusicSccne Report Rev als Overall Strengthening of Industry,"BWi6oarrf, vol 100, 
No. 31, July 30, 1988. p. 62. 

' '•Material for this section taken from Yvonne Burckhardt, "Legislation on Private Copying in Europe and Its Implementation," 
and Yvonne BurckhanU, '**New' Rights of Performers," op cit, footnote 90 
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distributed, but rather used for social pur- 
posesJ^s The Bureau for the Protection of 
Authors' Rights collects the revenues from 
the levy and then transfers the amount due 
performers to the Association of Hungarian 
Art Workers' Unions, which distributes the 
funds. The purpose of the Association is to 
provide support to the profession, to perform- 
ers of all ages, and to sponsor study trips, 
scholarships, festivals, etc. 

_ Iceland introduced a levy on 
blank audiotapes and videotapes, as well as on 
recording equipment in 1984. The levy was spt 
at 10 Icelandic Kronen (19 cents) for 
audiotapes and 30 Icelandic Kronen (57 cents) 
for videotapes. The recording equipment is 
levied at four percent of the import price or 
the manufacturing price. Eighty-five percent 
of the total revenue collected is distributed; 
the remaining 15 percent is put into a cultural 
fund supervised by the Ministry of Education. 
The proceeds from the audiotape levy are col- 
lected by one body, and distributed to the per- 
forming artists and producers (46 percent), 
music authors (46 percent), and lyric writers 
(8 percent). The performers' share is depos^ 
ited into a fund for the promotion of the pro- 
fession, particularly for music schools.^^^ 

Wect Germany. - West Germany has a levy 
on blank tapes in addition to one on recording 
equipment. Erich Schulze, President and 
General Manager of Gesellschaft fur 
musikalische Aufiuhrungs - und mechanische 
Vervielfaltigungsrechte (GEMA), has com- 
mented that the introduction of a blank-tape 
levy has not had a negative impact on the 
competitive situation of West German or for- 
eign tape manufacturers. On the contrary, he 



asserts that product sales have risen steadily, 
while retail prices have actually declined con- 
siderably. ^22 

The levy is set at 2.50 Deutsche marks 
($1.35) for audio recording equipment, 18 DM 
($9.78) for video equipment, .12 DM (6 cents) 
per hour of recording time for audiocassettes, 
and .17 DM (9 cents) per hour of recording 
time for videocassettes. Revenues from this 
system, which took effect July 1, 1985, are dis- 
tributed among the various collection socie- 
ties for music authors (42 percent), perform- 
ers and producers (42 percent), and lyric 
authors ( 16 percent). Gesellschaft zur Verwer- 
tung von Leistungsschutzrethten (GVL), the 
performance rights society, distributes the 
proceeds according to the same scheme used 
for the distribution of revenues from the 
broadcasting of commercial records, with the 
performers receiving 64 percent of the share 
and the producers receiving the remaining 36 
percent. 

In 1985, West Germany collected 50 million 
DM ($27,174,000), 16 million DM ($8,695,000) 
of it in the audio field and 34 million DM 
($13,000,000) of it in the video field. Of this 
amount, the performing rights society re- 
ceived 3.9 million DM ($2.1 million) from its 
audio recording equipment levy, and 2.4 mil- 
lion DM ($1.3 million) from its blank- 
audiotape levy. In addition, GVL received 4.5 
million DM ($2.4 million) from its video 
equipment levy, and 2.1 million DM ($1.1 mil- 
lion) from its blank-videotape levy. Of this 
amount, the performers received 64 percent 
and the producers 36 percent, which resulted 
in 8.2 million DM ($4.4 million) being distrib- 
uted among the performers. ^23 



"•J. L Toumier, op. cit , footnote 92, table 2. 

^«*The following section is taken from J.L. Tournier, op. cit , footnote 92. table 2. 

'^^Yvonne Burckhardt, "Legislation on Private Copying in Europe and Its Implementation," op cit., footnote 90. p 10 
'"Erich Schulze, President and General Manager, GEMA, letter to OTA, June 7, 1989. 

^2^vonne Burckliardt, "Legislat-on on Private Copying in Europe and Its Implementation/' op. cit, footnote 90. pp 5^. 
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In 1987, West Germany collected 
93,500,000 DM ($50,080,343) in total blank- 
tape revenues; 28,600,000 DM ($15,318,693) 
in the audio field. '24 

Sweden. — Sweden, unlike the other coun- 
tries discussed above, has introduced a tax 
system on blank tapes, in which the revenues 
collected from the tax go to the government, 
which decides what to do with the funds. The 
rate is set at 1.50 SKr (23 cents) per audiotape, 
and 15.00 Skr ($2.35) per videotape.^25 Two- 
thirds of the revenues collected are used for 
unspecified purposes; 80 percent of the re- 
maining one-third is put into a cultural fund 
and the remaining 20 percent divided among 
the author (40 percent), performer (30 per- 
cent) and the producer (30 percent). The reve- 
nues due the performer are transferred to the 
performers' collection society (SAMI), which 
deducts half for administration costs and di- 
vides the other half according to the same 
scheme used for distributing revenues from 
the broadcasting of records. This leaves the 
performer with a relatively small share of the 



revenues from the tape tax. 

In 1986, the performers' collecting society, 
SAMI collected 900,000 SKr ($154,800) from 
its tape tax, half of which was used for collec- 
tive purposes and the rest distributed indi- 
vidually to performers.^26 From June 1987 to 
June 1988, Sweden collected 130,000,000 SKr 
($20,300,000) from its blank-tape tax. Of this 
amount, 3,000,000 SKr ($470,000) was dis- 
tributed to rights holders in the music field, 
and 848,000 SKr ($132,700) to producers of 
phonograms. The state retained 127,000,000 
SKr (19,830,000) as fiscal revenue.'27 The In- 
ternational Federation of Phonographic In- 
dustries notes that the amount distributed to 
right owners has remained unchanged for the 
past three years, while the total revenue col- 
lected has increased substantially. ^28 

Tables 5-1, 5-2, and 5-3 summarize the leg- 
islation and implementation of levies and 
taxes on private cop3ang in Australia, Austria, 
Finland, France, West Germany, Hungary, 
Iceland, Norway, Portugal, Spain, and Swe- 
den. 



»**J. L. Tournier, op c»t., footnote 92, table 2. 
^"Ibid.. uble3 

'Yvonne Burckhanit, "Legislation On Private Cop>ing In EurofR id Its Implementation," op cit , footnote 90, p 12 

L Tounier, op. cit , footnote 92, table 3 
'^•Ibid 
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Tabit 5-1. 


-Pr>vat« Copying RoyattiM • 


ttgltlatSon and lmpl«imntatlon 




Country 


Date of taw 


Basis of royalty 


Rate of royalty 


BaneficiariM 


Australia 


Copyright AmerxJment 
Act 1969 


QMk audio tape: 


Not yet deckled 


Producers of phor)ograms 
Authors 


Austria 


Uw Hr. 321 of 
2 July 1960 


Blank audio tape: 
Blank video tape: 


ASl.60/h(US0 0 12) 

Special rate:AS 2 40/h (USD 0 18). 

when no contract 

AS256/h (USD 0 19) 

Special rate:AS 3 65/h (USD 0 29). 

when no contract 


Producers audio/video 

Authors 

Perlonners 


Finland 


Law h4o 442 of 
8 June 1964 


Blank audio tape. 
Blank video tape: 


FM 16/h(US0 0 41) 
FM003/min 
FM 3 6/h (USD 0 82) 
FM 0 06/mtn 


Authors 
Perfooners 

Producers audlo/vk5eo 


France 


Uw No 65 660 of 
3 July 1985 


8lar>k audio tape: 
Blank video tape: 


FFl5/h(US0 0 24) 
FF 2 25/h (USD 0 36) 


Authors 
Performers 

Producers audk)/video 


Oemnany 

(Federal 

Republic) 


1965 Copynght Law. 
as annended 
23 May 1965 


Blank audio tape: 
Blank video tape: 
Audio hardware: 
Video hardware 


DM012/h(US0 0 06) 
DM017/h(USD0 09) 
DM 2.50 per Hem (USD 1 34) 
DM 18 00 per Hem (USD 9 64) 


Authors 
Pe. ormers 

Producefs audio/video 


Hungary 


Decree No 15 of 

20f^ovembef 1982 


Blank audio tape: 
Blank video tape: 


8% of sale price 

8% of sale price 


Authors 
Performers 

Producers audio/video 


Iceland 


Uw No 76/1964 of 
30 May 1964 


Blank audio tape: 
Blank video tape: 
Audio hardware: 
Video hardware: 


IK 10 per piece (USD 019) 
IK 30 per piece (USD 057) 
4% of sale price 
4% of sale prx^ 


Authors 
Performers 

Producers audio/video 


Portugal 


UwNo 45/65 of 
17 September 1965 


Blar^ audiotape: 
Blank video tape. 
Audio hardware: 
Video hardware: 


to be deaded 


Authors 
Perfornf^ers 

Producers audio/video 


Spam 


Uw No. 22/1967 
November 1967 
Decree of 21 March 1989 


Blank audio tape: 
Blank video tape: 
Audio hardware: 
Video hardware: 


to be decided 


Authors 
Performers 

Producers audio/video 



NOTE Exchang* FUtot «! 13 M«/ch IMO 

SOURCE If Pt d«Ul provKM by lniefniiion«l Fv<lef«tion ol Mu»ic««n«. Ju^' 1968 
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Table 5-2. -Taxation on Private Copying 



Country 


Date of law 


Basis of tax 


Rate of tax 


Total Revenue 
collected 


Amount distributed 
to right owners 


Amount retained 
by State as 
fiscal revenue 


Norway 


Law No. 74 entefed 
into force on 
1 January 1962 


Blank audio tape: 

Blank and 
pre-recorded video 
tapeo: 

Recording equipment: 
(audioA^ideo) 


NOK3 00per tape 
(USD 0.44) 

NOK 15 00 per tape 
(USD 2.21) 

N/A 


1986 tape levy 
NOK 45.000.000 
(USD 6.621.900) 

Hardware: audio/video 
NOK 65.000.000 
(USD 9.565.000) 


NOK 25.000.000 
(USD 3.679.180) 
(N0K4.0rj.000or 
USD 586.600 for 
producers of ptK>nograms) 

Nil 


NOK 15.000.000 
(USD 2.207.500) 

NOK 65.000.000 
(USD 9.565,000) 


Sweden* 


Law of 24 Juno 1962 
(came into force 
1 July 1982) 


Blank audio tape: 

Blank and 
pre-recorded video 
tapes: 


SK 1 50 per tape 
(USD 0 23) 

SK 15 00 per tape 
(USD 2.35) 


June 67/June 68 
SK 130.000.000 
(USD 20.300.000) 


SK 3.000.000 
(USD 470.000) 
to right owners in 
the music fiekj 


SK 127.000.000 
(USD 19.630.000) 



including SK 846,000 
(USD 132.700) to 
producers of phonograms 



NOTE *n shotiW be noted that the •rrount disti ibuted tc righl owners h*> remained unchanged iot Ihe past three yea« wrher >»as the total revenuo collected by the Stale has increased substantially 
Exchange rales a! t3 March 1969 

SOURCE' iFPt data provided by Intemattonai Federaton of Musictans. July 1 969 
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Tabte 5-3.-Prtvato Copying RoyaKlos - Distribution 


Country 


Gross revenue 


Distribution among right owr>er8 


Cultural fund/social fund 


Australia 


not yet ImptementecJ 


Audfg 

2/3 producers 
1/3 authors 

(producers have agreed to give 1/3 to 

DOrformArs) 


15% Cultural/social fund 


Austria 


1966 

Local currency 
Audio: AS 23.254.287 
(USD 1.771.080) 


AudjQ 

17% producers of phonograms (LSQ) 
17% performers (recorded pertormances) (LSQ) 
3% performers (OSTIG live peffomw)ces) 
63% authors (49% Austro- Meclwna, 14% Uterar 
Mechana & VQ Rundfunk) 


51% of the total 
remuneration must be used 
for social arxj cultural 



Video: AS 83.1 13.315 
(USD 6.330.CG2) 



Total- AS 106.637.602 
(USD 8.101.112) 



Video 

4% audio producers and perfom>ers (LSQ) 
3 9% performers (OSTIG - VBK) 
14 8% authors (literary works) 
28 7% authors (musical works) 
22 8% film/video producers 




Audio: FF 103.185.757 
(USD 16.313.954) 

Video: FF 297.674.556 
(USD 47.063.171) 

Total: FF 400.860.313 
(USD 63.377.125) 



owners) 
Audio 

50% authors/publishers of musical works 

25% performers 

25% producers of phonograms 

Video: 

33% authors 

33% performers 

33% video/film producers 



purposes by collectng 
societies 



Finland 


1987 










Audio: 
Video: 


FM 13.937.813 
(USD 3.198.946) 

FM 30.806.371 


(1/3 Of total income distributed) 

25.5% producers of phonograms 

25 5% performers 

44% authors (musical works) 

5% writers and publishers 

VKte<) 


66% CultuMi Fund for the 
promotk)n of national 
cultural investment in 
Finnish phonograms and 
video productions 


FrancA 


Total. 

1QAA 


(USD 7.070.513) 

FM 44.744.184 
(USD 10.269.478) 


12 8% authors (musical works) 
3 2% producers of phonograms 
CZi recording artists 
30*^ actors/choreographers/dancers 
6% directors 

ir;% authors (literary works) 

30% journalists/interpreters/scenery and costume 

designers and cameramen 





The coliecting societies 
must use 2S3^ of revenue for 
the promotk>n of audio/ 
audiovisual productions 
and Irve performances 



i 

ft, 

r 



s- 

I 

a 
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Tabl« 5-3.-Prtv«tt Copying RoyaKiat - Distribution (continued) 



Country 


Gro$9 revenue 


Distribution among right owners 


Cunural fund/social fund 


Gefmany 


1967 




Audk) 


f4on6 by (aw but the 


(Fedefel 


Audio: 


DM 28.600.000 


42% authors/publrshers of musical woriis (GEMA) 


coUacting socteties 


Republic) 




(USD 15.318.693) 


26 9% perlomfiers (GVL) 

15 1% producers of phonograms 

16% authors of literary woriis (VG WORT) 


provide cuhurai funds 
and social weHare 
schemes 




Video: 


DM 64.900.000 
(USD 34.761 .650) 


Video 

21% authors/publishers of musical worlds (GEMA) 

13 4% perlomws (GVL) 

7 6% producers of phorK>g> -^-^ (GVL) 






Total. 


DM 93.500.000 
(USD 50.080.343) 


8% authors of literary worits (VG WORT) 
50% film/video authors and producers 





Hungary 


Audio: n" 22.000.000 


Audk? 


The share to oerformers 






(USD 405.400) 


20% record producers (Hungaraton) 
30% performers 
50% authors 


must be used for social 
purposes and not for 
indivKJual distnbuton 






Video N/A 


Video 

70% authors and other copyright owners 
30% performers 







•X3 



I 

I 



IT 

:s 



:5 



Iceland 



N/A 



(85% of total revenue is distnbuted) 

23% producers of phorK>grams 
23% performers 
46% authors (musical works) 
8% authors (literary works) 

Video 

Not available 



15% Cultural Fund 
supervised by the Ministry 
of education 



S'viin 



Not yet implemented 



(80% of total revenue is distributed) 

to nght owners) 

Audio 

40% authors 

30% producers of phonograms 
30% periormers 

Video 

40% authors 

30% producers of videograms 
30% performer 



20% Cultural Fund 



NOTE &[cf>«PO*n«t^ *^ ^3MA/ch 1998 

SOURCE IF PI d«i« pfOvKM t>f Intel naiortai rodef Alton ot Mut<(*n* Juty 1969 
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Chapter 6 

The OTA Survey 



WHY DO AN OTA SURVEY? 

Wery early in the study it was clear that OTA 
needed its own survey of home taping and 
copying behavior. A number of previous sur- 
veys of taping behavior had been performed, 
but they did not meet OTA's needs in develop- 
ing and discussing policy options for Con- 
gress. 

The authors of a previous OTA study, Intel- 
lectual Property Rights in an Age of Electron- 
ics and Information, noted the need for a new 
survey. In its brief review of surveys of taping 
behavior, the report noted that "(elxisting 
surveys vary considerably, and rapid changes 
in technologies and use make previous sur- 
veys of harm increasingly less relevant. Con- 
ducted by parties involved in the intellectual 
property debate, most of the surveys that are 
available are, moreover, subject to bias."^ A 
congressional request letter for the home 
copying study^ cited the above passage to sup- 
port the need for a new survey. 

A review of the earlier surveys at the begin- 
ning of this project confirmed the view that 
they were not a suitable basis for a congres- 
sional policy study. Briefly, there were four 
problems. 

First, several years had passed since the 
most recent surveys of home- taping behavior, 
and the current rate of technological change 
may have rendered their results less than use- 
ful. 

Second, most previous survr^ys were per- 
formed by the electronics industry and the re- 
cording industry groups, or by other organiza- 
tions that were parties to the home-copying 



debate. Although many of these were profes- 
sionally prepared surveys, they nevertheless 
reflected fundamental biases, as will be dis- 
cussed later. Further, the surveys v/ere very 
different in methodology so that their results 
could not be compared. 

Third, in many cases, the published reports 
on these surveys were incomplete. Often the 
precise wording of questions, specific details 
on the sampling plan, or other data were not 
available for examination. 

Finally, the OTA assessment needed a 
broader empirical focus than previous studies 
offered. Earlier studies had focused only on 
one medium, usually audiotaping. To provide 
a context for policy options, OTA needed some 
comparable information on different types of 
copying and on possible similarities and dif- 
ferences in behavior. In addition, OTA needed 
information on public perceptions of and 
opinions on various policy alternatives, pref- 
erably from the same population. 

Recency of Surveys 

The age of the surveys was probably the 
least important of the objections, but it was 
still a troubling one. Technology has been 
changing rapidly; new products have been en- 
tering the market place, and their availability 
has given consumers new options in their pur- 
chasing and copying behavior. 

A number of surveys of home audiotaping 
behavior were conducted in the late 1970s and 
early 1980s. (See table 6-1 for a summary of 
previous surveys of home taping reviewed by 
OTA.) The most recent major survey was 



'US Congress, Office of Technology Assessment, Intellectual Property Rtfjhts in an of Electronics and Information, OTA- 
CIT-302 (Melbourne, FL Kreiger ^Niblishing Co , April 1986), p. 201. 

'Letter from Senator Dennis De Concini, Chairman, Senate Subcom mittee on Patents, Copyrights and Trademarks, and Represen- 
tative Robert W Kastenmeier. Chairman, House Subcummittee on Courts, Civil Liberties and the Administration of Justice to Mr. 
Frederick Weingarten, Office of Technology Assessment, May 8. 1987, p 2 
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Tabl« G-1.*Surv«yt on Hom% Audlotaping 



Sponsor 



Surveyor 



Year(s) Methodology 



ine rrerecoroeo music 
Market An Mustry Survey 


Warner Communications Inc 


NatkxMd Analysts. 
DIv of Booz. Allen 
Hamilton & Co 


1978 


3,385 personal 
interviews 


A Study on Tape Recording 
Practices among the 
General Public 


Recording Industry Assn of 
America/Natk)nal Muste 
Publisher's Assn. 


The Roper 
Organization 


1979 


2.004 adults plus 
131 10 to 17 year 
okis; telephone 
interviews 


A Survey of Households 
with Tape Playback 
Equipnient 


Copynght Royalty Tnbunal 


William R Hamilton 
& Staff 


1979 


«lephone 
interviews, aged 14 
arxJ over 


Blank Tape Buyers: Their 
Attitudes and Irnpact on 
Prerecorded Music Sales 


CBS Records 


CBS Records Market 
Research 


1979-80 


7.500 telephone 
interviews; 1.000 
mall interviev«; 
1,000 in-stor^ 
interviews - all 
record & tape buyers 


Home Taping: A Consumer 
Suivey 


Warner Communicatons, Inc 


National Analysts, 
D(v of Booz, Allen 
Hamilton & Co 


1980 32 


2.370 fac^to-face 
interviews 


idei Estimate of Loss Due 
to Home Taping: Tapers 
Reports of Replacement 


Warner Communications, Inc 


WCI Consumer Research 


1981 82 


3,264 mail interviews 
with diary, aged 10 
arxJ above 


Why An>encans Taper A 
Survey of Home Audiotaping 
in the US 


Audio Recording Rights 
Coalition 


Yankelovich, Skelly & 
Whrte, Inc 


1982 


1.018 telephone 
interviews v«th 
persons aged 14 ana 
over wtio htd taped 
in past 2 years 


Home Tapir>g in America: 
1983 Extent and Impact 


Recording Industry Assn of 
Amefk» 


Audits and Surveys 


1983 


1 .354 rnai! interviews 
and diarm; 589 
personal interviews 
and tape audits 



SOURCE Offk» Qt T^notogy As»©um«nt. 1969 



published in 1983 for the Recording Industry 
Association of America (RIAA).3 Thus, most 
studies were completed before the wide avail- 
ability of portable walkabout tape players and 
compact disc players, technologies that are 
having a profound effect on home entertain- 
ment. The most recent survey that included 



consumer attitude^ toward copying behavior 
and possible policy alternatives (e.g., the ac- 
ceptability of 8 tape levy to offset losses due to 
copying) was published in 1979 by the Copy- 
right Royalty Tribunal.^ It is likely that there 
have been changes in attitudes and opinions 
since that time. 



'Audits and Surveys. Home Taping tn America: 2983, Extent and Impact, report prepared for RIAA, New York. NY, 1983. 
-Copyriaht Royalty Tribunal. A Survey of Households with Tape Playback Equipment, Washington. DC. September 1979. 
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Biases and Lack of Comparability of 
Previous Studies 

Table 6-1 shows that most of the institu- 
tional sponsors of previous surveys of home 
taping were stakeholders in the home-copyin^, 
debate. Such sponsorsnip does not necessarily 
produce a biased study. A study that was pro- 
duced for advocacy purposes is immediately 
suspect, however, and if complete data are not 
available for examination, such suspicions 
cannot be put to rest. While most of the sur- 
veys v/ere performed by experienced survey 
research firms that used generally accepted 
survey and statistical techniques, biases could 
still arise in the wording of questions, choices 
of measures, or selection of questions to be 
asked. 

Previous surveys have used various meth- 
odologies and measures of taping activities. 
Survey methodologies have ranged from face- 
to-face interviews to audits (actually counting 
tapes and records owned) to mail surveys to 
telephone interviews, as shown in table 6-1. To 
measure taping activities, some surveys have 
used the "number of tapes** purchased^ or 
used,^ others the "instances of taping, and 
still others the "number of pieces of music 
copied,**^ In addition, some questionnaires 
asked about taping activities in general, whue 
others focused on one specific instance of tap- 
ing. The populations varied as well, with some 
surveys interviewing the general public, some 
interviewing only people who made home 
tapes, and some focusing on people who fre- 
quented record stores. 



With all these differences in selection of 
question, population, and unit of measure, it 
was extremely difficult to resolve difTerences 
among survey results. For example. Why 
Americans Tape, commissioned by the Audio 
Recording Rights Coalition found that home 
audio recording stimulated sales of pre- 
recorded material. This was based on a bjge 
number of positive responses to questions 
such as, "Have you ever discovered "^hat you 
like performers or composers as the result of 
taping one of his or her albums from a bor- 
rowed recording?** and "Has this ever led you 
to buy a record or prerecorded tape of this 
performer or composer?**^ On the otiier hand, 
Home Taping in America, commissioned by 
the RIAA, found that taping did not stimulate 
sales. In personal interviews, subjects were 
asked, "Thinking of the (record/tape) you 
bought most recently, which of the following 
reasons :>n this card, if any, best describe why 
you bought it?** Of nine suggested reasons, 
only a small number of resf)ondents selected 
"heard other music by artist/group on a 
home-recorded tape** or "heard a home-re- 
corded tape of it.**^o Thus, it was clear that 
raising the question in different ways could 
elicit very different answers. While it can 
sometimes be argued that one formulation of 
a question is "better** than another in an ob- 
jective sense, the choice of a "better** formula- 
tion is often a matter of opinion that will be 
influenced by the motivations of the survey 
sponsors and the expected uses of the survey 
results. 



Tor exam .-ee CBS RectjnJs Mdrkel Research, Blank Tape Buyers Their Attitudes and Impact un Prerecorded Mu^ic Sale , 1980 
•Audits ind Surveys, op cil , footnote 3 
'Copyright Royalty Tribunal, cit . footnote 4 

•The Ropcr Organization. A Study on Tape Recorxiim^ Practices of the General Public, June, 1979 

'Yankelovii.h, Skell>» and White. Inc., Why American-^ Tupe. A Survey of Home Audiotap^ng in the United States, rcfxirt prcparecl for 
the Audio Reconling Rights Coalition, Septembe.' 1982 

^Audits and Surveys, op cit . tcx)tnote 3 
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Data Not Available for Examination 

Different measures and different forms of 
questions made it difficult for OTA to use pre- 
vious studies for purposes of comparison in 
developing its policy analysis. 

More problematic, however, was the fact 
that many of the previous surveys' data were 
not available for detailed analysis, or for inde- 
pendent replication. In some cases, it was not 
possible to determine the exact wording of 
questions or instructions to respondents. For 
example, the survey completed by Audits and 
Surveys for the RIAA^^ examined the taping 
behavior of several hundred peop'e who main- 
tained taping diaries during a month of 1983. 
The report on the survey did not, however, 
elaborate on the instructions given to respon- 
dents or the criteria they were to use in classi- 
fying their reported behaviors. In addition, a 
1980 report by CBS Records Market Research 
indicated that blank tape purchasers "pri- 
marily tape to makfc custom tapes and to save 
money," but did not indicate the precise ques- 
tions used to elicit these results. ^2 Similarly, 
the report was based on the results of three 
separate surveys, but did not indicate how 
they werecombined to produce a single result. 

Reports on some other surveys did provide 
exact wording for the questions reported. It 
was not always clear, however, that all ques- 
tions were reported, nor was it possible to ob- 
tain responses to the questions that were not 
reported. Thus, OTA could not use the results 
of the previous surveys, except to note general 
trends. 

The OTA report will occasionally refer to 
previous surveys and compare the results of 
the 1988 OTA survey with some previous 
study, but this must be done with caution. 



since the results are comparable only in the 
most general sense. 

Narrowness of Focus 

Most previous work focused on one particu- 
lar type of copying. The surveys in table 6-1, 
for example, deal only with audiotaping be- 
havior. Some of these studies had been re- 
markably detailed as they intensively ex- 
plored such topics as the amount of time 
spent making audiotapes, the numbers of 
tapes used, the types of music copied, the 
numbers of pieces of music recorded per tape, 
etc. The survey sponsors often considered 
such detailed data necessary both to under- 
stand their markets thoroughly and to sup- 
port partisan positions, such as claims of eco- 
nomic harm to the recording industry. 
However, this wealth of detail would be of lit- 
tle help to Congress in understanding how 
audio taping fits into the general pattern of 
home taping and copying. 

A more general understanding of this pat- 
tern would be very useful in developing policy 
alternatives. It would be helpful to under- 
stand, for example, whether people who 
audiotape frequently also videotape fre- 
quently. Is there some specific group of people 
who consistently make home copies of copy- 
righted material of every type? Or are the us- 
ers of audir^tapes, videotapes, and computer 
copies different groups of people with differ- 
ent sets of motivations and incentives? Previ- 
ous studies were not helpful in answering 
these questions. 

Similarly, few of the previous surveys 
closely coupled a study of taping; or copying 
behavior with attitudes about intellectual 
property. They would thus be of little help in 
determining which kinds of home copying ac- 
tivities tended to violate contemporary Amer- 



* ^Audits and Surveys, op ni , footnote 3. 

^*CBS Recortls Market Research, op cit » footnote 5, p 1 1 
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ican social norms and whether the attitudes of 
home copiers were fundamentally similar to 
those of people who did not make copies. 

Given the rapidity of technological change 
and the blurringof boundaries between differ- 
ent copying technologies, Congress may want 
the option of dealing with home copying in a 
general way, rather than on a piecemeal basis. 
This necessitates some grasp of the general 
pattern of taping and copying. Similarly, Con- 
gress may want to understand differences, if 
any, between copiers and the rest of the popu- 
lation, before selecting a policy alternative. 

GOALS OF THE OTA SURVEY 

OTA had some specific goals in developing 
this survey. They met with varying degrees of 
success. 

Thefirstgoal was to manage the problem of 
bias. OTA recognized from the outset that it 
would be impossible to eHminate all bias from 
its own survey. The objectives here were more 
modest. The first was to minimize bias to the 
extent possible by avoiding some of the prob- 
lems observed in previous studies. Second, 
and more important, was to use an open proc- 
ess for developing the survey approach and 
the survey instrument. In this way, areas of 
unavoidable bias, disagreement, or uncer- 
tainty, could be clearly identified and dis- 
cussed. Therefore, outside survey experts, 
stakeholders, and members of the public were 
involved in every step of the sun^ey develop- 
ment process. The review process is discussed 
in detail in appendix A. 

The next goal was to develop a survey that 
would be helpful in developing useful policy 
options in an age of rapid technological 
change. Two major objectives supported this 
goal. First, the survey was to include ques- 



tions on a range of home-copying activities, 
not just audiotaping. It was hoped that the 
survey could identify similarities and differ- 
ences in usage across technologies to help as- 
sess whether the same policy levers could af- 
fect different types of copying behavior. Given 
limited time and resources, this objective was 
only partially fulfilled. The final OTA ques- 
tionnaire included questions about audio and 
video copying. The second objective was to 
gather information on public awareness of 
and opinions on policy issues. There had been 
a few public opinion polls on some of the spe- 
cific remedies. For example, the Copyright 
Royalty Tribunal conducted a poU that ex- 
plored peoples' attitudes toward f)ossible 
remedies such as a tax on audio tape.^^ OTA 
planned to examine attitudes and opinions in 
light of copying behavior to determine those 
that were widely held and those that were pe- 
culiar to people who copied. 

Another goal of the OTA survey was to pro- 
vide information in a form that would be use- 
ful in an independent assessment of the eco- 
nomic effects of copying on the 
copjo^ight-holding industries. Results of sev- 
eral previous survey £> have been used to esti- 
mate alleged "economic harms" to industry. 
OTA intended to pursue economic analyses 
that would weigh impacts on the general pub- 
lic, as well as on the industries involved. The 
survey represented one phase of data collec- 
tion for these analyses, which are described in 
chapter 7. 

The final goal of the OTA study was to pro- 
vide an open and available database on home 
copying that could be used or reanalyzed by 
others. The OTA survey instrument and all 
data collected are available through the Na- 
tional Technical li. formation Service. It is 
hoped that thi^ survey will be the basis for fu- 
ture studies. 



'Copyright Royalty Tribunal, op cit . footnote 4 
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DESCRIPTION OF THE FINAL 
QUESTIONNAIRE 

The final questionnaire was introduced to 
respondents as a national survey on how the 
public uses audio and video technology. The 
topic of copying was not flagged as the par- 
ticular area of interest. Indeed, to establish 
the proper context for questions about taping 
and copying, it was necessary to ask many gen- 
eral questions about peoples' use of home 
audio and video technology. 

The final questionnaire was devoted pri- 
marily to the use of home audio technology, 
with a small section on video technology. As 
mentioned earlier, the original plan called for 
questions on computers as well. One goal of 
the survey was to compare different types of 
home copying and to determine whether the 
pattern of home audiotaping was similar to 
other types of home copying. As the survey in- 
strument was developed, however, it became 
clear that there was not enough time to cover 
all three subject areas adequately. 

To retain some measure of nonaudiotaping 
activities, the final survey included a short 
section on videotaping and copying. The vide- 
otaping section, while considerably shorter 
and less detailed than the audio section, was 
designed to parallel some of the audiotaping 
measures. The section included questions on 
videocassette recorder ownership and on re- 
cent VCR-related activities, including record- 
ing off-the-air, renting or buying tapes, and 
copying prerecorded videotapes. People who 
did not have access to VCRs or who had not 
made a tape within the past year had to an- 
swer only a few questions in this section. 

The audio section was the longest segment 
of the survey instrument. It included ques- 
tions on music listenir'^, ownership of audio 



x^ecording and playback technology, purchase 
of prerecorded audio products, as well as 
home taping behavior and motivations. Peo- 
ple who did not listen to recorded music were 
required to answer only a few brief questions 
in this section. 

Music listening formed the context for 
questions in the audio section. The question- 
naire attempted to develop measures on the 
importance or value of music listening to the 
respondent. It then explored all the different 
ways in which the respondent acquired the re- 
corded music that he or she listened to most 
recently, including purchases, gifts, and tap- 
ing from various sources. The survey contin- 
ued with detailed questions about the most 
recent experiences of purchasing and taping 
prerecorded music, where appropriate. The 
survey also attempted to establish an inven- 
tory of the number of recordings and the types 
of audio listening and recording equipment 
available to the respondent. 

A final section of the survey examined atti- 
tudes of the public — capers and non tapers — 
about the home taping of music. In addition, 
this section gauged public opinion toward a 
range of prof)osed policy alternatives to ad- 
dress the issue of the home taping of music. 

A copy of the questionnaire is included in 
appendix B of this report. 

Study Population, Design, and 
Sampling^ ^ 

The target population of this study con- 
sisted of the noninstitutionalized population 
of the United States, aged 10 and older. Since 
the issues to be addressed by the survey were 
broader than measuring the current quantity 
of home taping, the survey design did not 



**This section is taken from Schulman, Ronca and Bucuvalas, Inc , Survey of Home Taping and Copying: Final Report. Volume 2: 
Detailed Findings on Home Audiotaping, report prepared for OfTice of Technology Assessment by John M Boyle, Kenneth E. John, and 
Jane A. Weinzimmer (New York, NY February 1989), pp. 6-20, and Appendix A (Springfield, VA. National Technical Information 
Service. October 1989). 
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adopt a sampling frame in whole or part based 
on home tapers, as several studies had done in 
the past. Rather, the population of interest 
was tue potential market for prerecorded 
audio products and those potentially affected 
by governmental policy related to audiotap- 
ing. Past research suggested that the entire 
population of the United States, aged 10 and 
over, was part of that market. Consequently, 
the study design called for a national sample 
of the population of the United States, aged 10 
and over. 

Previous research had established the im- 
portance of the younger age cohorts in both 
the market for prerecorded music and the use 
of home taping. Since it was important to rep- 
resent younger persons in the sample ade- 
quately, even though response rates among 
younger populations are usually lower than 
a "age, a disproportionate sampling strategy 
was adopted to ensure adequate representa- 
tion of the population under 35 years old. The 
sample was stratified by age cohort and a 
within-household sampling technique was 
used to increase the prior probability of selec- 
tion for the 15 to 29-year-old age cohorts. The 
use of a probability-based selection, rather 
than a quota sampling approach, ensured the 
statistical validity of the sample. The specific 
details of the sampling procedures are pre- 
sented in the contractor's report. 

The Field Period 

After final approval of the questionnaire, in- 
terviewing began in late September 1988 and 
continued until late October. A total of 1,501 
interviews, averaging 25 minutes, were com- 
pleted in this period. As in all population sur- 
veys, the demographic characteristics of the 
achieved sample varied from current popula- 
tion estimates as a result of nontelephone 



households, multiple-telephone households, 
household size, and differential participation 
rates. The sample for the OTA survey was 
weighted to current population estimates, 
based on household size, age, sex, and race. 
The survey findings from this weighted sam- 
ple of the population of the United States, 
aged 10 and older, should have been projec- 
table to the total population from which it 
was drawn, within the limits of expected sam- 
pling variation. Further details about the 
sample appear in the contractor's report.^^ 

In the completed sample there were 563 in- 
terviev'«» with a nationally representative sam- 
ple of p( rsons who had taped music from ra- 
dio, television, records, tapes, or CDs in the 
past year. The survey sample also included a 
nationally re^jresentative sample of 897 per- 
sons who had purchased a record, pre- 
recorded cassette tape, or CD in the past year. 
In addition, there were 471 completed inter- 
views with a nationally representative sample 
of people who had used an audiotape recorder 
in the past year to tape things other than mu- 
sic. In addition, interviews were completed 
with a nationally representative sample of 717 
persons who had acquired a videotaped pro- 
gram by rental, purchase, home recording, or 
gift within the past year. Thus, the survey gen- 
erated samples of adequate size to afford 
some reasonably detailed analyses of home 
audio- and videotaping activities. 

SUMMARY OF SURVEY 
FINDINGS 

The OTA survey found that 4 in 10 of a na- 
tionally representative sample of persons 
aged 10 and over had taped recorded music 
(either from a broadcast or from a record, 
prerecorded cassette tape, or compact disc) in 



^^Schulman, Ronca, and Bucuvalas, Inc., op cit , footnote 14. 
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the past year. Thus, home taping was much 
more prevalent in 1988 than it had been in 
1978-79, when surveys found that 21 to 22 
percent of the population were past-year ta- 
pers. The 1988 finding was roughly similar to 
the taping prevalence found in a 1982 survey. 

Music tapers, in general, had a greater inter- 
est in music, listened to more music, and pur- 
chased more prerecorded music products 
than did nontapers. Conversely, the majority 
of nontapers listened to little recorded music. 

Audiocassette was the most frequently pur- 
chased format of prerecorded music. The sur- 
vey found, however, that tapers more fre- 
quently copied from records than they did 
from tapes. People who purchased a 
prerecorded item with the intention of taping 
from it (as did about one-seventh of the sam- 
ple) were far more likely to purchase a record 
or CD than a prerecorded audiocassette. 
Many people seemed to copy for the purpose 
of "place-shifting," that is, copying music 
from records and CDs to the more portable 
cassette format. 

The survey found that a large majority of 
people who copied from a prerecorded format 
in their last taoing session were copying their 
own record, tape, or CD for their own use. 
They usually copied with the intention of 
keeping the tape permanently. About one- 
fifth taped a copy for a friend or copied a bor- 
rowed item. Few copies were made from 
homemade tapes. 

People who taped from radio broadcasts 
were less likely to copy full albums than those 
who copied records, cassettes, or CDs. About 
half of the last home taping of prerecordrxi 
formats involved taping of whole albums. 

While home taping certainly displaced 
sorae sales of prerecorded products, survey 
dp.ta also pointed to some stimulative effects. 
Home tapes had value in promoting songs and 
performers. In addition, a significant number 
of purchasers bought prerecorded products 
with the intention of copying them. 

ERLC 



The taping of noncopyrighted material oc- 
curs more frequently than the taping of 
prerecorded music. Perhaps three-fourths of 
taping occasions involved taping something 
other than music. Tapes of noncopjn-ighted 
material varied widely in type, length, and 
lasting value, with some, like answering ma- 
chine messages, being rerecorded often. This 
survey did not attempt tu determine how 
much space in home libraries was occupied by 
prerecorded music as opposed to non- 
copyrighted material. 

The survey found that people discriminated 
little with respect to the grade of blank tape 
they used for recording voice as opf)osed to 
music. Indeed, a large majority of resf)on- 
dents had no idea of the grade of tape they 
used in their last taping session. 

The survey found that the availability of 
dual-cassette and high-speed-dubbing tech- 
nology had little relationship to the number of 
homemade tapes. People with many home- 
made tapes, or with few, or even none, seemed 
to own equipment with these capabilities in 
roughly similar prof)ortions. Thus, technol- 
ogy did not seem to drive copying behavior. 
Distribution of these features may have re- 
flected the number of players in the home, or 
their recency of purchase, rather than taping 
activity. 

Most videocassette recordings, unlike their 
audio counterparts, were made for temporary 
use. Most videotapings fit the definition of 
"time- shifting" outlined in the Sony decision. 
A few specific program t5rpes-" including con- 
certs and educational shows — were copied 
with the intention of keeping. 

The survey found that, while television tap- 
ing was common among VCR owners, copying 
tapes was not. Of the tapes that were copied, 
only a minority were made from an original 
that belonged to the copier. Some originals 
were rented from ^/ideo stores, but the bulk 
were obtained from friends. Thus, there ap- 
peared to be a modest level of exchange of 
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videotapes among friends for the purpose of 
copying. 

While the survey found a somewhat higher 
incidence of video copying among music ta- 
pers than among nontapers, there was no 
strong convergence between video- and 
audiotaping behavior. The survey found that 
much home-video and home-audio copying 
was done by different people, for different rea- 
sons. 

Although the general public was unfamiliar 
with copyright law as it related to home tap- 
ing, people did have opinions on the norms 
governing acceptable behavior in the area of 
home taping. In general, both tapers and non- 
tapers believed that it was acceptable to copy 
a prerecorded item for one's own use or to give 
to a friend. The only copying behavior that 
was universally condemned — by tapers and 
nontapers -was copying a tape to sell. 

Although most respondents had little idea 
whether the existing situation in home copy- 
ing was fair to the recording industry, to per- 
formers, or to the consumer, tl^ey did strongly 
oppose all the tested suggestions for changes 
to the status quo that would impose user fees 
or limit taping by technological means. 

MUSIC LISTENING IN 
AMERICA 

The survey documented an active interest 
in music listening among the American pub- 
lic, with frequent listening to music on radio, 
television, records, tapes, and compact discs. 
A majority (56 percent) of this nationally rep- 
resentative sample of persons aged 10 and 



older considered listening to music as "ex- 
tremely'* or "quite" important to them (see 
table C2-l).^6 Only 7 percent reported that 
they had spent no time in the last 7 days lis- 
tening to music on the radio and television. By 
contrast, a majority of the sample (51 percent) 
reported 7 or more hours of listening to 
broadcast music. 

Generally speaking, the survey found that 
people listened to broadcast music more fre- 
quently than to music on records, tapes, and 
CDs. Indeed, 43 percent of the survey respon- 
dents reported that they spent no time listen- 
ing to music on prerecorded formats in the 
past week. Nonetheless, a majority of survey 
respondents (56 percent) reported listening to 
recorded mufic in the past 7 days (see table 
C2-4). 

CONSUMER AUDIO 
TECHNOLOGY 

Given the widespread interest in music lis- 
tening^ it is not surprising that the i^urvey 
found that virtually everyone had one or more 
types of audio playback equipment. The pro- 
portion of survey resf)ondents with record 
players in 1988 was 81 percent, effectively un- 
changed from survey estimates of 78 percent 
in 1978.^7 But the portion of the population 
with cassette players had more than doubled 
in the past decade, from 38 percent in 1978 to 
94 perr*»nt in this survey (see table C2-7). 

Most resf)ondents had a number of differ- 
ent types of cassette player/recorders. Only 16 
percent had only one of the four types of tape 
decks examined in the survey. Nearly a quar- 
ter had two of the four types; 27 percent had 



'*Note. All jarve> tables are located in appendix C of this report, and the numbering is identical to that in the SRBI report (op cit , 
footnote 14 J Brm pi ing precision, statistical significance, and confidence levels are discussed in the SRBI report, pp 14-20 

^'Warner Communications Inc., The Prerecorded Music Market An Inventory Survey, March 1978. 
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threeof the four types; and another 27 percent 
had all four kinds of audio cassette equipment 
(see table C2-6). This actually understated the 
number of cassette decks owned or used by re- 
spondents because the survey did not inquire 
into the number of player/recorders that the 
respondent had within each class. 

This stirvey did not examine whether the 
tape players had recording capabilities. Most 
tape players currently on the market (except 
for automobile stereos and some walkman- 
type players) can both play and record. Hence, 
most tape players are assumed to be recorders 
as well. The survey findings suggested that 
virtually everyone aged 10 and older had im- 
mediate access to the technology to copy mu- 
sic recordings. 

THE MARKET FOR 
PRERECORDED MUSIC 

Given the widespread ownership of cassette 
players, it is not surprising that the audiocas- 
sette was the recorded music format most fre- 
quently owned by the sample population. 
Nearly six out of seven respondents (84 per- 
cent) reported owning one or more audiocas- 
sette tapes. Indeed, nearly half (49 percent) of 
respondents reported that they owned 11 to 
50 audiotapes. It should be noted that while 
audiotapes had achieved the greatest penetra- 
tion rate, the LP record remained the most 
numerous format for prerecorded music in 
home inventories. The compact disc had the 
smallest penetration rate: 18 percent of the 
sample reported owning any compact discs. 
Among this sample, 83 percent reported hav- 
ing purchased a record, prerecorded cassette 
tape, or CD in the past. Over half (58 percent) 
had purchased recorded music in the past 



year. The primary market for prerecorded 
music was among the young. The incidence of 
past-year purchase of records, cassettes, and 
CDs was 89 percent among the 15 to 19-year- 
olds, 78 percent among 20 to 24-year-olds, and 
71 percent for the 25 to 29-year-olds, and 64 
percent among 30 to 34-year-olds. 

MOST RECENT MUSIC 
PURCHASE EXPERIENCE 

The recorded music format most fre- 
quently purchased in the past year was the 
prerecorded cassette. Seven out of ten past- 
year buyers of prerecorded music (70 percent) 
reported purchasing a prerecorded cassette 
on their most recent purchase occasion, com- 
pared with 18 percent buying LP records, 12 
percent buying compact discs, and 3 percent 
buying 45-rpm records. When the purchase 
period was restricted to the past month's pur- 
chases and all purchases were counted by 
type, however, the survey findings suggested 
that in the last quarter of 1988, prerecorded 
cassettes represented 51 percent of the music 
recordings sold to sample respondents; long- 
play records accounted for 22 percent of units 
sold; compact discs accounted for 21 percent; 
and 45 rpm records accounted for 7 percent of 
the units sold. 

Projection of Music Purchases 

Schulman, Ronca and Bucuvalas used 
"past-month*' purchases to estimate the 
number of units (records, prerecorded cas- 
settes, and CDs) purchased in the United 
States each year.'iQ SRBI arrived at a "cor- 
rected" estimate of approximately 750 mil- 
lion units per year. 



'•TheSRBI report includes an estimate of average annual purchases based on analysis of most njcent purchases (see SRBI Report, 
op cit , footnote 14, p 54) In comparing their projection with actual 1988 sales, as reported by RIAA, however, SRBI finds their 
projection of 1,500 million purchases per year is too large by aljout a factor of 2. SRBI attributes this problem to recall error and 
applies a 100 percent correction factor to develop what they consider a more a reasonable estimate 750 million purchases per year. 
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OTA made an alternative estimate of the to- 
tal market for prerecorded music by using re- 
spondents* most recent purchases during the 
past year. One motivation for this was that 
the number of respondents was largei^ for 
"past- year*' events. Also, using more aggre- 
gated data for the recency of the event and 
number of items per event could help reduce 
the effect of recall errors. OTA used the data 
presented in tables C4-2 and C4-5 on the most 
recent purchase to approximate a weighted 
average of the frequency of purchases in a 
year^^ and an average number of items pur- 
chased per event (based on past-year purchas- 
ers). Assuming a U.S. population of 204 mil- 
lion persons age 10 and over, OTA's method 
yielded an estimate of 885 million annual pur- 
chases of prerecorded music items. 

Thus, the survey data yielded a fairly broad 
range of values for estimated yearly pur- 
chases, depending on the specific data items 
and methods used (see table 6-2). But the 
range was not very far from RIAA*s report 
that a record 762 million units were shipped 
in 1988.20 

MOST RECENT LISTENING 
EXPERIENCE 

To understand respondents* preferences 
and behavior in more detail, the survey exam- 
ined the most recent experience of music lis- 
tening. It is reasonable to expect that the re- 
spondent's recall of the nature and source of 
the recording heard on this occasion to be 



Table 6-2. - Projected Purchasing/Taping ActivKy 





SRBI* 




Estimated number of 

yaerty purchases 
(records, prerecorded 
tapes, and CDs) 


750 milhon 


685 million 


Estimated yearty 
tapings^ from 
prerecorded sources 


600 million 


578 million 


Estimated yearty 
tapings^ from 
broadcast sources 


700 million 


439 million 



* EstimaiM in first column are from the ftn«i repoft by the survey contractor. Schul 
man, Ronca. and Bucuvalas. Inc (SR61) They are calculated from 'past-month* 
activity, adjusted by SRBl'3 1OO percent correcton factor Based on past month 
tapere (N • 150 for prerecorded taping, N » 169 for broadcast taping) 

^ ^tgures in second column are OTA sta>. estinnates. calculated from estimated 
yearty frequenctes (See tables C5- 12. C5- 13, C5^. and C5- 7 ) Based on 'past 
year' tapers (N * 406 for prerecorded sources. N - 336 for broadcast sources) 

^ Taptngs' refers to instances of recording Number of taptngs* is nor equivalent 
to number of filled blank cassettes or album equivalents 

SOURCE OTASurvey(September October 1968) 

most accurate. Respondents were asked to re- 
port the last time they had listened to re- 
corded music on audiotapes, records, or CDs, 
not including music on radio or television or 
background music in public places. In the ma- 
jority (59 percent) of cases, survey respon- 
dents reported that their most recent listen- 
ing occasion had been within the past week; 
for about 18 percent of respondents the last 
listening experience was within the past 
month (see table C3-1).. In all, 88 percent had 
listened to music within the past year. These 
respondents were questioned about their lis- 
tening experience in more detail. 



'^Furexample.ifa pcrs(jn rep( jrttxi that the last time he b(j ight a recording was 1 month ago, t hen an est i mate (jfhis> early purchase 
freijuency was 6 events per year, because (on average; the question would be asked midway l)etween purchases 

OTA made- some appruximatiuns in calculat»ngtheaver»igt frequency of purchases "last wetjk" wasassumeti tolxia weckago, "last 
month" a month agu, "last year" a year ago, "year or more ' aa t^u years, "not sure" as never This tende<l to underestimate the true 
rre(|iiency. 

2<>RIAA Market Research Committee, 1989. (See table 4-1 in this report ) 
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Most respondents (63 percent) repo-:t^ lis- 
tening to music at home on their most recent 
listening occasion; 23 percent reported listen- 
ing in a car. Most of the rest were at the home 
of a friend or at worL 

About two^thirds (64 percent) of those lis- 
tening to recorded music within the past year 
reported that they were listening to 
audiotapes on their most recent listening oc- 
casion. Records were a distant second, re- 
ported in only 21 percent of listening occa- 
sions. Compact discs were listened to in 
another 10 percent of cases. In 3 percent of 
cases, respondents reported that ^eir most 
recent experience included a nodxture of re- 
corded formats- most often records and 
tapes (see table C3-7). In three-quarters of the 
cases (74 percent), the survey respondents 
were listening to their own records, tapes, or 
CDs, rathur Jian someone else's. Those who 
were listening to their own recording were 
asked how they obtained the recording. In 74 
percent of the cases, the listener had pur- 
chased the recording for himself. In another 
12 percent of cases, the respondent reported 
that the recording was received as a gtft (see 
table C3-13). 

Homemade Recordings in the Most 
Recent Listening 

As mentioned earlier, about three-fourths 
of respondents reported listening to their own 
recording on the last listening occasion. Of 
these, 10 percent reported that they had made 
the recording at home. The proportion of 
homemade tapes was almost twice as hi|^ 
among Blacks (20 percent) and 10 to 14-year- 
olds (18 percent). Perhaps surprisingly, the 
proportion of homemade tapes among re- 
cordings last listened to was found to be low 
among 15 to 19-year-olds (5 percent) (see ta- 
ble C3-13). 

The survey findings thus documented that 
around 7.4 percent (0.10 x 0.74) of the listen- 
ers heard homemade tapes on their last listen- 
id 
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Music tipffs abo buy raoording*. 

ing experience. Indeed, if it is reasonable to as- 
sume that the 24 percent of recordings 
belonging to someone other than the respon- 
dent mirrored the same pattern, then aroimd 
10 percent of the music most recently played 
was a product of home copying. MoreoVer, the 
survey also found that 31 percent of the 
audiotapes that were borrowed or given to 
survey respondents were tapes that someone 
had made. Combining these sources produced 
an estimate that around 12 percent of the re- 
cordings most recently played by persons 
aged 10 and older were the product of home 
taping. 

The most common sources of music for 
these homemade tapes were the records, cas- 
settes, and CDs already owned by the respon- 
dent Over one-third (37 percent) of these 
tapes were made from the respondent's own 
original recordings. Radio broadcast music 
was the source material for another 29 per- 
cent Records, prerecorded cassettes, and CDs 
belonging to others were the source of music 
for most of the remaining tapes (22 percent). 
Fewer of the homemade tapes were copied 



Chapter 6— The OTA Survey • 151 



from other homemade tapes made by the lis- 
tener (4 percent) or someone else (3 percent) 
(see table C3-13). 

The sample size of respondents who had 
most recently listened to a homemade tape 
was small) so analysis of this group could only 
be suggestive. The data did suggest, however, 
that the youngest home-tape listeners were 
most likely to obtain material from radio. The 
data also suggested that about half (51 per- 
cent) of the tapes included one or more entire 
albums, while a little under half (46 percent) 
were made up of selections from a number of 
different albums. About 23 percent of the 
homemade tapes were exclusively complete 
albums, with no mixture of selections in- 
cluded (see table C3-15). To the extent that 
these data could be relied on, they suggested 
that about 3 percent (23 percent of 12 percent) 
of the recordings most recently played by the 
sample population were copies of albums in a 
form that should have been commercially 
available. 

PREVALENCE OF HOME 
TAPING 

One of the principal objectives of this study 
was to provide current estimates of the preva- 
lence of home taping in the population. Home 
taping means the use of a tape recorder at 
home— to tape any sound, voice, or music, 
from any medium. A major concern in this 
study, however, was the copying of copy- 
righted music from recordings or from televi- 
sion and radio broadcasts. 

This section describes the activities of per- 
sons who had used an audiotape recorder at 
home, within the past year, to tape music 



from radio, television, records, tapes, or CDs. 
Four out of ten resp>ondents (41 percent) were 
"past-year music tapers" according to this 
definition. Men (44 percent) were somewhat 
more likely than women (38 percent) to be 
past-year tapers. Blacks (48 percent) were 
somewhat more likely than whites (40 per- 
cent) to have taped in the past year. These ta- 
pers include majorities of those aged 10 to 14 
(80 percent), 16 to 19 (77 percent), and 20 to 24 
(59 percent) years old (see table C5-1). 

The finding that 41 percent of this nation- 
ally representative sample were past-year ta- 
pers suggests that home taping was nearly 
twice es prevalent in IL 38 as was found by sur- 
veys in 1978(21 percent)2i and in 1979 (22 per- 
cent)22 that used the same f)opulation and 
similar questions. 

It is possible that much of the rapid expan- 
sion in home taping occurred between 1978 
and 1982. The Yankelovich survey in 1982 
found that the prevalence of taping in the pre- 
vious 3 months was 29 percent among the 
population aged 14 and older.^^ Using the 
same period of opportunity and restricting 
the sample to those 14 and older, the OTA sur- 
vey found a virtually identical rate of 28 per- 
cent in 1988 (see table C5-3). 

T'he changes in the rates of home taping 
among the teenage population since 1978-79 
was particularly notable. The 1979 survey 
cited previously found the prevalence of home 
taping highest among 14 to 15-year-olds (39 
percent). The rate of taping was substantially 
lower among the 10 to 13-year-olds (27 per- 
cent), while among older teens (32 percent) 
and the 18 to 29 age group (32 percent) the 
rate was the same. It then gradually declined 
with age (see table C5-2). 



Warner Communications Inc , op. cit, footnote 17 
*^he Roper Organization, op. cit , Too* note 8 
'^Yankolovich, Skelly, & White, Inc , op cit., foOLnote 9 
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The OTA survey found for three cohorts is 
essentially the same: SI percent of 10 to 
13-year-olds, 78 percent for 14 to IS-year-olds, 
and 82 percent for 16 to 17-year-olds. The 
prevalence of home taping had increased by 
more than twofold in each of these groups 
since 1979 (table C5-2). 

The increase in taping among older persons 
since 1979 was not so dramatic— it was on the 
order of a 50-percent increase. One exception 
was the group aged 60 and over. Although tap- 
ing was fairly rare (11 percent), it had more 
than doubled compared with the proportion 
(4 percent) found a decade ago (table C5-2). 

It is notable that the prevalence of home 
taping had always been higher among current 
buyers of recorded music. The 1978 Warner 
survey found that the rate of past-year taping 
was 32 percent among persons who had pur- 
chased recorded music in the past year com- 
pared with 2 1 percent among aJl persons aged 
10 and over. A decade later OTA found that 
the rate of past-year taping was 53 percent 
among past-year purchasers of recorded mu- 
sic, compared vdth 41 percent of all persons 
aged 10 and over. In both cases this meant 
that about three-quarters of past-year tapers 
were also past-year music buyers. But the pro- 
portion of tapers who were not buyers in- 
creased—from approximately 20 to 25 per- 
cent-over the past decade (see table C5-4). 

A per.son may make a home tape of 
prerecorded music either by recording music 
played on TV or radio or by directly copying a 
prerecorded format (record, tape, or CD). 
This report reffTS to the former as broadcast 
taping (although some taping may occur from 
cable transmission), and to the latter as tap- 
ing from a prerecorded format. 



Home Taping From Broadcast 
Formats 

Nearly half (45 percent) of the nationally 
representative sample of persons agerl 10 and 
older reported that they had made an 
audiotape of music from radio or television at 
some time in the past (see table C5-5). 

Of the total sample, 27 percent taped music 
from radio and television in the past year. 
These past-year broadcast tapers included a 
majority of persons aged 10 to 14 (64 percent) 
and 15 to 19 (67 percent). By contrast, the rate 
of past-year broadcast taping was 41 percent 
for those aged 20 to 24, 27 percent for those 
aged 25 to 29, and 20 percent for those aged 30 
to 34. The survey data strongly suggested that 
broadcast taping, while not limited to the 
teen-age years, was far more characteristic of 
teens than of older persons (see table C5-6). 

Those whose most recent broadcast taping 
occurred within the past month were asked on 
how many occasions, in all, they had made 
audiotapes of music in the past month. These 
occasions of taping were then summed across 
the sample. There were a total of 713 occa- 
sions in the previous month of taping from ra- 
dio or television. This analysis put the role of 
teenagers in broadcast taping in stark relief. 
Persons aged 10 to 14 accounted for 33 per- 
cent of broadcast-taping occasions, while per- 
sons aged 15 to 19 accounted for another 31 
percent (see table C5-9). 

An estimated total of 850 tapes were made 
in the 713 taping occasions in the past 
month.24 The survey questions did not assess 
how much tape was actually filled on these oc- 
casions. Thus, it was safer to describe these as 



^"•Respondents who were nut sure how man> t tmes the> hud tapwl or huw mari> tiifx;s the> had usctl were given a etinservaUve .score 
of 1 for the missing values 
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850 "tapings" (i.e., tapes used to record one or 
more musical selections) from radio and tele- 
vision. They were not equivalent to the num- 
ber of blank tapes used or number of albums 
copied. A later section will consider the pro- 
portion of full albums to individual selections 
recorded in these ta pings. 

As would have been expected from the ear- 
lier survey findings on taping occasions, the 
bulk of broadcast tapings were made by 
teenagers. The 10 to 14-year-olds accounted 
for 37 percent and the 15 to 19-year-olds ac- 
counted for another 27 percent of broadcast 
tapings in the past month (see table C510). 

Home Taping From Prerecorded 
Formats 

Half (50 percent) of this nationally repre- 
sentative sample of persons aged 10 and over 
reported that they had taped music from a re- 
cord, prerecorded cassette, or CD at some 
time in the past. The lifetime prevalence of 
home taping from prerecorded formats was 
thus slightly higher than the lifetime preva- 
lence of broadcast taping (45 percent) dis- 
cussed in the previous section. It should be 
noted that this estimate of home taping from 
prerecorded sources did not includ the copy- 
ing of homemade tapes. 

Of the total sample of persons aged 10 and 
older, 28 percent had taped music from re- 
cords, prerecorded cassettes, or CDs within 
the past year. A majority of persons aged 15 to 
19 (65 percent) and substantial minorities of 
those aged 10 to 14 (42 percent) and 20 to 24 
(45 p)ercent) copied prerecorded music within 
the past year. Similar rates of taping were 
found among 25 to 29-year-olds (31 percent) 
and 30 to 34-year-olds (35 percent). The rate 
declined further to only 20 percent among the 
35 to 64-year-olds, while the rate of past-year 
taping among the over-C5 age group was 
nearly nonexistent (4 percept) (see table 
C542). 

ERIC 

20-900 '89-5 



Those who had taped from a prerecorded 
format within the past month were asked on 
how many occasions they had taped music 
from records, tapes, or CDs in the past month. 
These occasions of past-month taping were 
then summed across the sample. Respondents 
reported a total of 301 occasions of taping in 
the past month. The survey findings contin- 
ued to confirm the major role of teenagers in 
music copying. Persons aged 10 to 14 ^^24 per- 
cent) and 15 to 19 (21 percent) were responsi- 
ble for nearly half of the occasions of taping 
from prerecorded formats in the past month 
(45 percent). Note that this was a substan- 
tially smaller share of prerecorded music 
copying than the 63 percent of past-month 
broadcast copying that they accounted for 
(see previous section). An estimated total of 
736 tapes were made in the 301 taping occa- 
sions in the past month by this nationally rep- 
resentative sample of 1,501 persons aged 10 
and over. Once again, since the OTA survey 
did not assess how much tape was actually 
filled on these occasions, it was safer to de- 
scribe these 736 as tapings (i.e. tapes used to 
record one or more music recordings) from re- 
cords, prerecorded cassettes, and CDs. As 
would have been exj>ectQd from the earlier 
survey findings on taping occasions, teenagers 
accounted for the majority of tapings made 
from records, cassettes, or CDs. Tapes made 
by 10 to 19-year-olds accounted for 56 percent 
of all tapes made from prerecorded formats in 
the past month (see table C5-17). 

Total Taping Estimate 

SRBI used "past-month** data to estimate 
total annual taping in the U.S. population 
Their "corrected** projections were about 700 
million broadcast tapings and 600 million 
tapings from prerecorded sources per year. 

OTA developed alternative estimates of an- 
nual taping that used a yearly frequency 
method similar to that used to project annual 
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purchases.25 Using data on "past-year** 
tapings from tables C5-6 and C5-7 and from 
tables C5-12 and 05-13, OTA .estimated that 
there were approximately 439 million broad- 
cast tapings and 578 million tapings from 
prerecorded nusic formats in the past year 
(ser table 6-2 for a summary of the OTA and 
SRBI estimates). The survey data supported a 
broad range of estimated values, epending 
on the data items and methods used. It is im- 
portant to remember that both the SRBI and 
OTA estimates were of "tapings,** not of full 
tapes or album equivalents. 

PROFILE OF THE HOME 
TAPER 

The survey findings allowed OTA to classify 
the sample population into one of four mutu- 
ally exclusive categories of home taping of 
music. The largest category was those who 
had not taped music from radio, television, re- 
cords, audiotapes, or CDs in the past year. 
Sixty-ono percent of the population aged 10 
and over fell into that category. 

The remaining 39 percent of the p>opulation 
had made audiotapes within the past year.^^ 
Of these, those who taped only from radio or 
TV represented 11 percent of the sampled 
population, those who have taped only from 
records, cassettes, and CDs represented 12 
percent of the population, and those who have 
taped from both broadcasts and recordings in 
the past year represented 16 percent of the 
sampled population (see table C5-19). 

Table C5-19 shows the demographic char- 
acteristics of these four groups. Both 10 to 



14-year-olds and Blacks had high taping pro- 
files that included a high proportion of broad- 
cast taping. While income did not seem to be a 
major factor in home taping, there appeared 
to be a higher rate of taping among those with 
incomes of over $50,000. These income groups 
were also less Kk^ly to be broadcast tapers. 

What may be more important in under- 
standing the past-year tapers is how music 
taping relates to other music-listening charac- 
teristics. The survey showed that the past- 
year music taper had a greater interest in mu- 
sic than the nontaper. The proportion of those 
who considered music listening extremely im- 
portant increased from 16 percent of those 
who had not taped music in the past year to 35 
percent of those v/ho had taped from radio 
and television only, 23 percent of those who 
had taped from prerecorded formats, and 45 
percent of those who had taped from both 
broadcasts and prerecorded formats in the 
past year (see table C5-20). 

As a result, the music taper listened to more 
music, on average, than did the nontaper. 
Only 18 percent of nontapers listened to 20 or 
more hours of radio in the past week. By con- 
trast, the proportion of music tapers listening 
to 20 or more hours of radio was 34 percent for 
broadcast tapers, 27 percent for those who 
taped recordings only, and 39 percent for 
those who taped both broadcasts nd 
prerecorded formats. Music tapers niso lis- 
tened to more music on records, tapes, and 
CDs in the past week than did nontapers. The 
proporti'^n of respondents reporting not lis- 
tening tu recorded music declined from 57 
percent of nontapers, to 30 percent of broad- 
cast tapers, to 20 percent of those who taped 



**Sce discussion of purchase estimate and footnote 19. 

**There was a slippage toween the 41 percent of the pcpulation who said that they had taped from a radio, television, records, 
cassettes, or CDs »n the past >ear, and the combined estimates of 39 percent uf persons whosaidth at their must recent taping from 
radio and television or their must recent taping from records, tapes, or CDs occurred within the past year Given the potential difficul- 
ties of classifying an aaivity that occurre<J about a year ego, OTA considered the differences m independent reports tu be minii .aJ 
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recordings only, to 13 percent of those who 
taped both recordings and broadcasts. Simply 
stated, the majority of those who did not tape 
music did not listen to recorded music (see ta- 
ble 05-20). 

Considering the interest of the music taper 
in listening to music and the frequency with 
which he listened to recorded music, it is not 
surprising that the survey found that the mu- 
sic taper was also the music purchaser. As the 
table shows, over half (53 percent) of those 
who had purchased any records, prerecorded 
cassettes, or CDs in the past year had also 
taped music from radio, television, records, 
tapes, or CDs. This figure actually under- 
stated the relationship of music taping and 
purchase, however. The total number of 
tapings made from prerecorded formats in 
the past month suggested that 56 percent of 
those copies were made by persons who had 
purchased a record, prerecorded cassette, or 
CD in the past month. Indeed, 88 percent of 
past-year music tapings from recordings were 
made by persons who had purchased records, 
caooettes, or CDs in the past year (see taole 
C5-23). 

The survey findings clearly indicated that 
music tapers were also music purchasers, and 
vice versa. Moreover, they also suggested that 
frequent tapers also tended to be frequent 
buyers. This association did not necessarily 
mean that home music taping stimulated 
buying prerecorded music or that the pur- 
chase of prerecorded music might not have 
been more frequent without taping. It did, 
however, indicate that any actions directed at 
music tapers would affect primarily the pur- 
chasers of recorded music. 

Album V. Selection Taping 

The type of taping done by home tapers de- 
termined whether they were producing an ex- 
act copy of a commercially available product. 
This issue revolved around whether home ta- 
pers were primarily creating customized se- 



lections of music, which did not exist in the 
corrent marketplace, or whether they were 
duplicating albums that could be purchased. 

The survey findings helped to clarify this is- 
sue. The broadcast taping of music from radio 
and television was almost exclusively nonal- 
bums. The survey responses suggested that 
only 8 percent of the most recent broadcast 
tapings involved the copying of an album, 
while another 15 percent might have involved 
a mixture of albums and selections. A major- 
ity of 56 percent reported that they were tapp- 
ing only singles or selections on that occasion 
(see table C6-1). 

By contrast, album taping was much more 
widespread in the taping of recorded music. 
Among those who had taped records, cas- 
settes and CDs in the past year, 70 percent re- 
ported taping one or more complete albums 
on their most recent taping occasion. As can 
be seen in table C6-3, the group with the high- 
est proportiori of album taping was the 10 to 
14-year-olds, while the over-65 group had the 
lowest proportion. The variation by age was 
fairly small, however. 

Cross-tabulating album taping with selec- 
tion taping for the most recent taping experi- 
ence from prerecorded formats enabled OTA 
to classify the population in terms of the con- 
tents of the last tape they made. Approxi- 
mately half (48 percent) of the last home 
tapings of prerecorded music involved the 
taping whole albums with no selections. 
This represented simple duplication of exist- 
ing albums, either in their original or a differ- 
ent format. Another 21 percent of the most re- 
cent home tapings from prerecorded music 
involved the copying of whole albums in com- 
bination with selections from other albums or 
singles. The proportion of most recent tapings 
that represented selection taping, exclusively, 
was 21 percent. The remaining 10 percent of 
most recent tapings were only partially classi- 
fiable because of missing values on one or the 
other measures (see table C6-5). 
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Source of Copy: Recording Format 

By definition, all current home taping is 
done onto an audiotape format, but there re- 
mains the question of the format of the origi- 
nal prerecorded material. 

The survey found that half (49 percent) of 
those who had copied from prerecorded for- 
mats in the past year made their most recent 
taping from a record. Another 28 percent of 
the most recent tapings were from cassettes, 
while the remaining 18 percent of tapings 
were from CDs. 

The format of the original material from 
which home tapes were made was quite differ- 
ent from the most recent purchase pattern 
seen earlier. Records represented 18 percent 
of most recently purchased recordings, but 49 
percent of the recordings copied in the most 
recent taping. By contrast, the dominant for- 
mat for buying prerecorded music -the cas- 
sette—represented only 28 percent of the 
most recent tapings from prerecorded format. 

If the primary motivation for home copying 
was to obtain current r ♦ses without bu)dng 
them, one would expecc «ne same distribution 
of recorded formats copied as the distribution 
of formats purchased. This was not the case. It 
appeared rather that home taping was being 
done— at least in part— to convert recordings 
in other formats to the dominant playback 
mode. Since records and CDs cannot (usually) 
be played in cars and in portable playback 
equipment, it would appear that at least some 
home taping was being done to convert exist- 
ing records to the more flexible format of 
audiotape. 

Source of Original: Own v. Others* 

All survey respondents who had copied 
from a prerecorded format in the past year 
were asked about the source of the original 



from which they luade the most recent tape— 
their own, a recording borrowed from house- 
hold members or family, one borrowed from 
friends, or one obtained elsewhere. The ques- 
tion was asked separately for complete al- 
bums being copied and for individual selec- 
tions being copied during the last taping 
session. 

The survey found that a majority of home 
music tapers, who were taping one or more 
whole albums in their most recent taping, 
were using their own original record, tape, or 
CD to make the tape (57 percent). Moreover, 
another 7 percent of home tapers were using 
an album owned by another member of their 
household (3 percent) or their family (4 per- 
cent) (see table C6-10). 

Permanence of Tape Libraries 

Nearly three-quarters of the most recent 
home tapings of prerecorded music were 
made for the taper's own use (73 percent). An- 
other 7 percent of these tapings were made for 
another member of the household. About one- 
fifth (19 percent) of most recent home tapings 
were made by the taper for someone outside 
the household. The incidence of taping for 
outsiders was highest among those aged 15 to 
19 (27 percent) (s^e table C6-12). 

The survey found that the vast majority of 
home audiotapes were made to keep. Sixty- 
nine percent of those who made a tape for 
themselves from radio or television in the past 
year reported that the last tape they made was 
to keep, not to use temporarily. Even more 
strikingly, 85 percent of those who made a 
tape for themselves from records, tapes, or 
CDs in the past year reported that the last 
tape they made was made to keep. This is in 
sharp contrast to the pattern for videotaping, 
wh^'ch will be discussed further in a later sec- 
tion. 
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Reasons for Taping 

When asked in an open-ended fashion why 
they had made their most recent tape from a 
prerecorHpd format, the respondents' single 
most common explanation— given by one- 
fifth (21 percent) of the sample -was that 
they had wanted a tape for their car. In addi- 
tion, 3 percent wanted a tape for their 
Walkman -type player, while another 2 percent 
wanted to be able to play the recording on an 
unspecified type of tape player. In other 
words, over a quarter of the most recent cop- 
ies of prerecorded music were made to play 
the recording on other playback equipment 
belonging to the taper (see table C7-1). 

Making a tape to give to someone else was 
another common motive for taping. One in 
five tapers reported making the most recent 
tape to give to a friend ( 14 percent) or a family 
member (6 percent). By contrast, only a 
smaller proportion explained the most recent 
tape in terms of making a selection tape (6 
percent) or saving money/avoiding purchase 
(6 percent). 

This is not to say that economic concerns 
were not a factor in home taping. The major- 
ity of home tapers (57 percent) indicated that 
they could have purchased the same material, 
if they had so wanted. Of these, a majority (63 
percent) said that the fact that taping was less 
expensive than purchasing was an important 
factor in their reason for making their most 
recent tape. When combining the proportion 
of tapers who could have bought the material 
with the proportion who considered saving 
money an important factor, the survey find- 
ings suggested that the fact that taping was 
less expensive than buying was important in 
about 36 percent of the most recent tapings 
(see tables C7-2 and C7-3). Naturally, answers 
to these questions did not prove the extent to 
which the opportunity to save money actually 
influenced respondents' behavior. 

The most recent taping was selected as the 
most valid single measure of the nature of 
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home taping. To gather additional informa- 
tion on consumer motivation, however, the 
survey asked respondents (aged 16 and over) 
who had taped from a prerecorded format in 
the past year whether they had ever made a 
tape for one of six reasons are listed in table 
C7-4. Those who had made a tape for one of 
these reasons were asked when they had last 
made a tape primarily for that reason. If the 
most recent occasion was within the past 
month, they were asked the number of times 
they had made a tape for that reason. 

The most common reason for home taping 
from prerecorded formats in the past month, 
according to the sample of tapers, was to per- 
mit the taper to shift a recording he owned to 
other playback equipment. One-third of occa- 
sions reported in the past month (34 percent) 
was mainly to "make tapes of their own re- 
cords, cassettes, and CDs so that they can play 
them in tueir car, Walkman, or elsewhere." 
This was consistent with the leading reasons 
given for the most recent taping. 

Taping selections "to create their own cus- 
tomized program of music on tape," which 
was attributed by adults to comprise 23 per- 
cent of past-month tapings, emerges as the 
second most common factor in home tapes 
made by adults. A little less than one- fifth (18 
percent) of the taping occasions in the past 
month are attributed by adult tapers to a de- 
sire "to protect the originals from damage and 
keep them from wearing out." By contrast, 
only 13 percent of music tapings by adults 
from prerecorded formats were attributed to 
making tapes of friends' recordings "so that 
they don't have to buy them" (see table C7-4). 

COPYING AND THE 
RECORDED MUSIC MARKET 

Sales Displacement of Home Taping 

Exact measurement of the amount of 
prerecorded music sales displaced by home 
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taping was beyond the scope of this survey. 
However the survey does provide an opportu- 
nity to explore the relative proportion of 
home tapings that might be displacing sales, 
compared with those that do not. Chapter 7 
discusses the use of the survey data to develop 
a range of estimates of the extent to which 
homemade tapes displace sales. 

The survey found that 57 percent of those 
who taped from a prerecorded format in the 
past year thought that they could have bought 
the material if they had wished (see table 
C7-2). There was no clear pattern by age, sex, 
race, or income for the willingness to purchase 
in the absence of taping. Presumably, then, 
the willingness to buy depended more on 
value to the individual of the particular item 
being taped (see tables C8-2, C8-3). 

One factor in the value of the homemade 
tape to the taper appeared to be its intended 
end use. A majority of tapers who were mak- 
ing the tape for themselves (53 percent) said 
that they would have purchased the material 
if they could not tape. By contrast a minority 
of those making the tape for other household 
members (32 percent) or other persons (42 
percent) said that they would be willing to 
purchase if they could not tape it. This sug- 
gests that taping for other people is a mar- 
ginal activity for most tapers. 

Those who would not buy, even if they could 
not make a tape, were asked why they would 
not purchase the material. Three answers 
were given by two-thirds of this group. First, 
29 percent of nonbuyers said that they already 
had a copy of the material — they did not need 
another copy. For these, the tape appeared to 
have been a convenience, an extra copy for 
protection or use elsewhere, but not worth 
paying for. Second, 23 percent said that they 
could not afford to buy it. Another 19 percent 
said they would not buy the recording because 



they did not like it enough or were not inter- 
ested enough to pay for it. 

As mentioned earlier, 57 percent of those 
who taped from a prerecorded format in the 
past year thought that they could have bought 
the matexial if they had wished. Of those, 
about half (49 percent) said that they would 
have bought it, if they had been unable to tape 
(see table C8-2). In 77 percent of cases in 
which the taper could have purchased, the ta- 
per said that if he had bought the recording, it 
would have been in addition to other record- 
ings purcV ^, rather than in place of them 
(see table 5). With these three sample pro- 
portions combined, (0.57 x 0.49 x 0.77), the 
survey data would suggest that about one- 
fifth (22 percent) of the most recent tapings 
from prerecorded formats displaced sales of 
prerecorded music that might have otherwise 
been made, if the respondent could not tape; 
however this estimate may be excessively 
high. 

It is important to note the perils of using hy- 
pothetical questions (such as "Would you 
have purchased that item if you were unable 
to tape?" or "Would it have been in addition to 
other recordings you have purchased?") in 
surveys. Typical marketing research experi- 
ence is that only about half (or even fewer) of 
the people who answer affirmatively to hypo- 
thetical questions actually engage in the be- 
havior being studied.27 Thus, any undis- 
counted estimate of displacement based on a 
series of questions like these should be consid- 
ered an upper bound. 

Such an analysis based on hypothetical 
questions (and a small portion of the sample 
population) was only meant to be suggestive 
and to give an upper bound to possible con- 
sumer behavior. If the analysis was correct, a 
sales displacement rate of possibly 22 percent, 
but probably much lower, could be projected 



^See SRBI rerort. op cit.. footnote 14. pp 102-103, for a disoission of the use of hypothetical questions 
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for record industry sales. On the other hand, 
this rate also suggested that if people were un- 
able to make tapes, over three-fourths of the 
tapes that would have been made would not 
be replaced by sales of prerecorded music. 

Stimulative Effects of Taping 

Some have argued that home taping may 
stimulate sales of prerecorded music, even if it 
displaces some sales. The accurate measure- 
ment of sales stimulation in a retrospective in- 
terview was even more difficult than the esti- 
mate of sales displacement. The survey did 
suggest the likelihood of a stimulative influ- 
ence of home taping on music purchases, but 
the data did not support a quantitative esti- 
mate of its magnitude. 

Home tapes may broaden audience aware- 
ness of performers and recordings in the mar- 
ketplace. Hearing a piece of musi jr a per- 
former on a homemade tape may not "cause" 
a person to make a purchase, but the home 
tape must be considered to have some promo- 
tional value. Approximately one-quarter (24 
percent) of past-year purchasers reported 
that they had heard the recording or per- 
former of the recording that they most re- 
cently purchased on a tape made by them- 
selves or someone else before their purchase 
(see table CO-11). 

The audience reach of homemade tapes is 
clearly not that of either radio or prerecorded 
music formats. Nonethel^ % more recent pur- 
chasers reported having i.eard the performer 
or recording that they most recently pur- 
chased on homemade tapes than in concert 
(21 percent). It is also ixaportant to note that 
having heard the performer or reco/ding on 
homemade tape did not discourage subse- 
quent purchase 'n these cases (see table 
C8-11). 

A second possible stimulative effect of 
home taping was related to purchasers' intent 



to tap'^ when they bought records, tapes, or 
CDs. Those who had purchased a recording in 
the past year were asked whether they had ex- 
pected to tape from his most recent purchase, 
at the time they bought it. One out of seven 
past year buyers (14 percent) said that at the 
time of their most recent purchase of a record, 
tape, or CD, he expected to tape from the re- 
cording he purchased (see table C8-13). 

Survey findings point to an interesting rela- 
tionship between the purchase of recorded 
music with an expectation of taping and the 
format of the material purchased. Although 
prerecorded cassettes are the most frequently 
purchased, only 8 percent of those buying a 
cassette on their most recent purchase bought 
with the expectation of copying it. By com- 
parison, 16 percent of those who bought a CD 
report ihai they bought the CD with the inten- 
tion of copying it. Most dramatically, over a 
third (35 percent) of those who purchased a 
record on their most recent buying occasion 
bought the record with the expectation of 
copying from it (sea table C8-13). This is con- 
sistent with earlier findings that records are 
the most common format from which music 
is taped. 

How many persons have actually taped 
from their most recent purchase? The survey 
found that among past-year purchasers, 
about 1 in 10 (11 percent) had made a tape 
from his most recent purchase by the time of 
the interview (see table C8-14). It is notable 
that fewer purchasers had actually made a 
tape (11 percent) than had intended to make a 
tape when they bought the recording (14 per- 
cent). When cross-tabulating purchase intent 
with actual taping, the survey found only half 
(51 percent) of those who intended to tape 
their most recent purchase had taped it by the 
time of the interview. By contrast, only 4 per- 
cent of those who had not expected to tape 
from their most recent purchase reported 
that they had taped from it by the time of the 
survey. 
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Recording of Noncopyrighted 
Material 

It should not be assumed that taping music 
from broadcasts or prerecorded formats is the 
main oi only use of home audio recording 
technology. The survey found that 62 percent 
of respondents who had used tape recorders in 
the past year had taped material other than 
pr^^jpecorded music. This figure translated 
into 32 percent of the entire sample of persons 
aged 10 and older who used tape recorders to 
record noncopyrighted material, such as fam- 
ily members^ voices, reports, dictations, and 
messages (see table C9-1.) As with the record- 
ing of prerecorded music, younger people 
were most likely to use an audio recorder to 
record noncopyri^ted materip]. 

In comparing the number o^. eported occa- 
sions of taping music and taping non- 




Some tapes am Of family iT>embers* voices. 



^pyrighted material, the survey findings sug- 
gested that nearly three in four (73 percent) of 
taping occasions in the past month involved 
taping things other than prerecorded music* 
In other words, in three out of four times a 
tape recorder vas used in American house- 
holds in the past year, it was used to tape 
voices, messages, music played by the respon- 
dent, and other material (see tables C9-3, 
C9-4, and C9-9). 

While the survey suggested that home 
audio recorders were used more frequently to 
tape material other than prerecorded music, 
this did not mean that most homemade tapes 
contained noncopyrighted material. The na- 
ture of the two types of recording is consider- 
ably different because recordings of noncopy- 
righted material vary widely in length and 
type. The most dramatic example is the re- 
cording and rerecording of a telephone an- 
swering machine message. This swrvey did not 
attempt to measure the amount of space in 
homemade audiotapes that contained pre- 
recorded music as opposed to noncopyrighted 
material. 

The survey did surest that people make 
little discrimination in the grade of blank 
tapes they used. Only about a quarter (23 per- 
cent) of those making tapes of noncopyrighted 
material and about a third (32 percent) of mu- 
sic tapers knew what grade of audiotape they 
used to make their most recent recording. 
Among those who did know what kind of tape 
they were xising, a somewhat higher propor- 
tion of those taping noncopyrighted material 
(38 percent), compared with music tapers (27 
percent), reported using a normal bias grade 
of blank tape. 

Taping Technology and the Home- 
Tape Inventory 

The survey documented the presence of 
multiple tape player/recorders in most house- 
holds, but did not determine the purpose for 
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which they were bought. Moreover, many 
households had one or more recorders with 
dual-cassette and speed-dubbing functions, 
which facilitate the copying of prerecorded 
music. 

The survey found relatively little relation- 
ship between the presence of a dual-cassette 
recorder in the household and the number of 
home audiotapes made by the respondent. 
Among those who owned no audiotapes made 
by themselves, nearly a quarter (24 percent) 
had cassette recorders with dual-cassette 
drives. The availability of advanced copying 
features did not appear sufficient to generate 
home taping among those who owned them 
(see table C 10-6). 

The amount of homemade audiotapes that 
the respondent owned did not seem to be re- 
lated to the presence or absence of a dual-cas- 
sette recorder. The incidence of dual-cassette 
recorders was basically the same— about half- 
for those reporting 1 to 10 homemade tapes in 
their collection (51 percent), 11 to 25 tapes (50 
percent), and 26 to 50 tapes (48 percent). Of 
those with over 100 homemade tapes, 65 per- 
cent had dual cassettes, and those with 51 to 
100 tapes had a rather low 42 percent (see ta- 
ble ClO-6). 

A similar pattern was found between the 
number of homemade audiotapes in a respon- 
dent's collection and equipment with fast- 
dubbing features. Restricting the ^.nalysis to 
those persons with dual-cassette recorders, 
the survey found that the proportion of per- 
sons with dual recorders included 59 percent 
of those who have no homemade tapes at all. 
More important, the rate of fast-dubbing ca- 
pability increased from 62 percent for those 
with 1 to 10 homemade tapes to 84 percent for 
those with 100 or more. The proportion with 
fast dubbing did increase amongheavy tapers, 
but not dramatically (see table ClO-7). 

The data suggested that the technology of 
fast dubbing and dual cassettes did not seem 
to be driving home taping. Rather, their dis- 
tribution looked more Uke an incidental re- 



sult of the number (and possible recency) of 
tape player/recorders in the household. This 
suggested that playback technology, rather 
than copying technology, has driven home 
taping. 

HOME VIDEOTAPING 

The survey attempted to determine 
whether the behaviors studied in some detail 
in the area of music taping were similar to the 
general pattern of other forms of home tap- 
ing, specifically videotaping. 

The videocassette recorder (VCR) was the 
second most prevalent form of consumer re- 
cording technology. While 94 percent of the 
sample population had audiocassette decks, 
69 percent had one or more working videocas- 
sette decks. Thus, more than two-thirds of the 
population had the ability to record video pro- 
gramming from broadcast or cable television. 
Indeed, a majority (59 percent) of VCR owners 
reported recording one or more programs 
from television in the past month. More than 
a quarter of VCR owners (28 percent) reported 
five or more taoing occasions in the past 
month, that is, more than once a week on av- 
erage. 

The survey findings suggested that the ma- 
jority of programs taped from television were 
movies, sporting events, and soap operas, with 
relatively fewer prime-time network pro- 
grams. The majority of those taping television 
programs (62 percent) reported that their 
most recently made videotape was made to be 
used only temporarily, rather than to keep. 
The nature of the programming^ appeared to 
have a major impact on the permanence of the 
recording. Most of those taping sporting 
evonts, comedy or drama series, or talk shows 
made the tapes for temporary use. But sub- 
stantial portions of those taping concerts, mu- 
sic videos, movies, mini-series, documenta- 
ries, cartoons, and educational programs 
made the tapes to keep (see tables C12-10 and 
C12-11.) 
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Videotape Copying 

Although television taping was common 
among VCR owners, copying videotapes was 
not Only one in five VCR owners who had ac- 
quired a videotape in the pt^ . year (20 per- 
cent) reported ever having copied a videotape, 
either prerecorded or home recorded. The 
proportion of VCR owners who had copied a 
tape in thepastyear was only about lin 10(12 
percent) (see table C12-12). Tape copies ac- 
counted for only 2 percent of the most re- 
cently acquired videotapes, compared with 23 
percent of those that were purchased by the 
respondent, and 54 percent recorded from 
television (see table C12-8). 

Unlike the copying of prerecorded audio 
formats, only a minority of the videotapes 
that were copied belonged to the respondent 
or his family. Nearly a quarter (23 percent) of 
the most recently copied videotapes were ob- 
tained from a video club or store. The bulk (42 
percent) of originals, however, were obtained 
from friends. The siu^ey suggested a modest 
level of exchanging videotapes among friends 
to make copies, as well as copying videotapes 
for friends. When asked whether they could 
have purchased the videotape they copied if 
they had wanted to, a little over one-third (35 
percent) thought that they could have bought 
the tape, while 57 percent thought that they 
could not have, and 8 percent were not sure 
(see table C12-19). Of respondents who made 
a videotape copy in the past year, 70 peicent 
reported that they made the copy with the in- 
tention of keeping it. 

Comparison of Video- and 
Audiotaping Behaviors 

While the pattern of television home re- 
cording in general was consistent with the 
time-shifting explanation, this applied to very 
little of radio recording. Most videotapes from 
television were made for temporary use ~ 
that is, to be viewed once, or a few times, at the 



convenience of the owner. The survey data 
showed a clear difference in the proportion of 
tapes made with the intention of permanent 
recording from radio (69 percent) and televi- 
sion (35 percent). This difference may have re- 
flected the proportion of programming in the 
two media that had permanent value to the 
consumer. As noted above (tables C12-10 and 
C12-11), a higher proportion of music pro- 
grams were made to keep (80 percent). Thus, 
videotaping of concerts, and musical enter- 
tainment seemed to be more similar to the 
pattern of audiotaping. 

One goal of the survey was to determine 
whether there was convergence between the 
populations of audiotape copiers and vide- 
otape copiers. Table C 12-21 shows the re- 
sponses of music tapers (who had acquired a 
videotape in the past year) to the question, 
"Have you ever copied a videotape?" The sur- 
vey found some relationship between persons 
who copied videotapes and those who copied 
prerecorded music. As noted earlier, 20 per- 
cent of the sample population (17 and older) 
who had acquired a tape within the past year 
reported having ever copied a videotape. As 
shown in the table, higher proportions of re- 
spondents who tape from prerecorded for- 
mats (30 percent) and from both radio and 
prerecorded formats (39 percent) reported 
having copied a videotape. 

Despite the survey evidence of increased 
likelihood of videotape copying among those 
who audiotape, this tendency was limited. 
Note that among those who had taped music 
both radio and from prerecorded formats in 
the past year, 60 percent had never copied a 
videotape. By contrast, the 12 percent of non- 
music tapers who had made a videotape rep- 
resented over onethird (35 percent) of all vide- 
otape copiers. 

Analyzing the most recent videotape acqui- 
sition tended to confirm this pattern. The pro- 
portion of most recently acquired videotapes 
that were recorded from television was some- 
what higher among those who had audiotaped 
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music in the past year (59-68 percent) than 
among those who had not (49 percent). Given 
the greater number of nonmusic tapers, how- 
ever, the survey found that the majority of 
those whose most recent videotape acquisi- 
tion was recorded from television had done no 
music audiotaping in the past year. There 
seemed to be little difference between music 
tapers and others in terms of the proportion 
of copied tapes (see table C12-22). 

Hence, the survey findings suggested that 
home video copying and home audio copying 
were not done by the same people, for the 
same reasons, under the same conditions. 
There was some overlap between the two be- 
haviors, but they were substantially different. 

PUBLIC ATTITUDES 

Attitudes Toward Taping 

The survey found that most members of the 
public considered themselves to be unfamiliar 
with copyright law, but they nevertheless had 
clear-cut ideas about the acceptability of 
home taping. The majority of the pubHc (76 
percent) considered itself only slightly or not 
at all informed about copyright laws and their 
application to home taping (see table CI 1-1). 
The survey did show a relationship between 
taping and familiarity with copyright law. A 
higher proportion of past-year tapers (32 per- 
cent) than nontapers (20 percent) considered 
themselves extremely or quite familiar with 
the law. Perceived familiarity with copyright 
law did not reduce the likelihood of home tap- 
ing, nor did lack of familiarity with the law in- 
crease it. 

To learn what kind of norms e>dsted in the 
area of home taping, survey respondents were 
asked to classify certain behaviors on a 
7-point scale of personal acceptability. A score 
of 7 meant that the action was perfectly ac- 
ceptable. A score of one meant that it was not 
at all acceptable. The specific wording of the 
question appears in table C 11-2. 
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When asked about the acceptability of mak- 
ing a taped copy "for your own use of a record, 
tape, or CD that you own," a majority (57 per- 
cent) gave a score of 7 — perfectly acceptable. 
Moreover, 75 percent of respondents ranked 
this behavior on the acceptable side of the 
scale (i.e., 5 to 7). Only 1 1 percent of the pubHc 
ranked copying of records, cassettes or CDs 
now owned for his own use on the unaccept- 
able side of the scale (see table 11-2). 

The pubHc acceptability of many forms of 
home music taping was even more clearly 
seen in considering situations in which the 
owner of the original materials did not retain 
the copies of the prerecorded music. When 
asked how acceptable they considered "mak- 
ing a taped copy to give to a friend of a record, 
cassette, or CD that you own," a majority of 
the sample (63 percent) rated the behavior as 
acceptable (i.e., 5 to 7 on the scale), while 40 
percent rated it perfectly acceptable. Re- 
sponses concerning the acceptability of taping 
borrowed materials were virtually identical, 
and it apparently did not matter to respon- 
dents whether the taper was copying whole al- 
bums or selections (see table CI 1-2). 

The only form of taping that the survey 
found unacceptable to the public, among the 
five general types explored, wai5 taping for 
gain. When asked about the acceptability of 
"making a taped copy to sell of a record, cas- 
sette, or CD that you own," three-quarters (76 
percent) of the resf)ondents rated it as not ac- 
ceptable (1 to 3 on the scale); indeed, two- 
thirds (67 percent) found it not at all accept- 
able. 

There were differences in the overall rating 
of the acceptability of the various forms of 
taping behavior that depended on the respon- 
dent's taping behavior. The average accept- 
ability rating of each of the five actions tested 
was a full point higher among respondents 
who had made tapes in the pf^st year than it 
was for persons who had made no music 
tapes. Nevertheless, among nontapers the av- 
erage acceptability rating of taping one*s own 
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originals for personal use was 5.6 — on the ac- 
ceptable side of the range. Behaviors of mak- 
ing copies of borrowed materials or giving 
copies to others was viewed by the nontaper as 
being on the edge of the acceptable range (4.6 
to 4.8). Only taping to sell was rated as unac- 
ceptable by nontapers (see table CI 1-3). 

It is also instructive to note the attitudes of 
those who purchase prerecorded music within 
the past year. They considered all of the copy- 
ing situations described, except for taping to 
sell, as acceptable forms of behavior. Those 
who were more critical of music copying were 
respondents who had not bought any re- 
corded music in the past year. 

These survey findings clearly showed an un- 
derlying set of social norms that were suppor- 
tive of home taping of music. They appeared 
to reflect a set of feelings about the rights of 
ownership. There seemed to be agreement 
among the public that a person who pur- 
chased a recording had the right to make cop- 
ies for his own, or a friend's use. The public 
did, however, draw the line at using home tap- 
ing for profit, i.e., making copies to sell. This 
survey finding paralleled qualiLitive findings 
from focused group discussions in which ta- 
pers and nontapers agreed that taping "to 
save money*' was acceptable, but taping "to 
make money" was wrong. 

Fairness of Taping 

Respondents were also asked their opinion 
concerning the fairness of the present situ- 
ation for each of three affected parties- the 
recording industry, songwriters and perform- 
ers, and the average consumer. The specific 
question appears in table Cll-5. 

There did not set u v ^e a consensus about 
the fairness of home taping to any of the af- 
fected parties. Slightly more of the respon- 
dents felt that current practices were fair to 
the artists and industry than felt that they 
were unfair, but nearly a quarter had no opin- 



ion. Indeed, nearly a quarter had no opinion 
on the fairness of current practices to the av- 
erage consumer. As might be expected, tapers 
tended to see the current practices of home 
taping as fairer to everyone than did the non- 
tapers. Similarly, buyers of recorded music 
tended to see the current situation as fairer 
than did nonbuyers. No one, however, seemed 
to see fairness as a clear enough issue to come 
down on one side or the other for any of the 
parties. 

Attitudes Toward Policy Changes 

A number of alternatives have been pro- 
posed for either discouraging home copying of 
prerecorded music or compensating copy- 
right holders. To gauge public opinion con- 
cerning a range of alternative directions for 
dealing with home taping, the adult (17 or 
older) members of the sample w^re asked: 
"Now using the same scale running from one, 
meaning not at all fair, to 7, meaning perfectly 
fair, Pd like to know how fair each of the fol- 
lowing suggestions would be, or don't you 
have an opinion?" 

A majority of the survey respondents con- 
sidered the alternatives of limiting recording 
technology as unfair. A majority (56 percent) 
considered the suggestion that "new audio re- 
corders should be built so they can't copy 
commercial recordings" as being in the unfair 
range (i.e., 1 to 3) with 42 percent rating the 
option as not at all fair. Similarly 55 percent 
found it unfair that "audio recordings should 
be made so they can't be copied." This in- 
cluded 41 percent who considered the ap- 
proach not at all fair (see table Cll-8). 

The suggestion of compensating copyright 
holders for losses due to home taping through 
new fees on products also met with disap- 
proval from a majority of the respondents. 
Fifty-seven percent considered it unfair that 
"a fee should be charged on audio recorders 
and paid to copyright holders to compensate 
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them for home taping.** Once again, 42 per- 
cent considered this approach as not at all fair 
(see table C11.8). 

The suggestion that "a fee should be 
charged on blank audiotapes and paid to 
copyright holders to compensate them for 
home taping'* also met with majority disap- 
proval. Nearly 6 in 10 (59 percent) of the sam- 
ple of adults considered this suggestion un- 
fair, with 48 percent considering a fee on 
blank tapes not at all fair. 

The majority of the respondents thought it 
fair that "current home taping practices 



should be left unchanged.** The survey found 
that 63 percent of the national sample of 
adults rated this approach as fair, with 46 per- 
cent rating it as perfectly fair. 

It is noteworthy that none of the alternative 
approaches of limiting recording technology 
or imposing new fees seemed to have an iden- 
tifiable constituency among the public. In 
general, tapers, purchasers of prerecorded 
products, and nontapers seemed to feel that it 
was fair to leave current home taping prac- 
tices unchanged (see table Cll-9). 



Chapter 7 

Economic Perspectives on 

Home Copying 



CONTENTS 



INTRODUCTION 169 

STAKEHOLDER STUDIES 170 

Points of Contention 172 

LITERATURE ON HOME COPYING 176 

The Eflfect of Private Copying on Welfare 176 

Appropriability and Pricing 178 

Price Discrimination, Resource Allocation, and Variety 179 

ANALYZING THE ECONOMIC EFFECTS OF HOME COPYING 180 

Home Copying and Its Economic Effects 180 

Home Copying and the Demand for Originals 184 

Consumer Welfare and Audio Home-Copying Restrictions 191 



Figures 

f^S^^ Page 

7-1, Overview of the Audio Format Decisionmaking Process 193 



Tables 

TabU pagg 

7-1. Variable Description and Statistics 188 

7-2. Tobit Estimates of Original Purchases 189 

7-3. Three-Stage Least Squares Estimates of Original Purchases 189 

7-4. Tobit Estimates of Taping Behavior 190 

7-5. Three-Stage Least Squares Estimates of Taping Behavior 190 

7-6. Sample Simimary Statistics 196 

7-7. Multinominal Logit Estimation Results for Individuals Not 

Having a CD Player in Home or Car 197 

7-8. Multinominal Logit Estimation Re'iults for Individuals Having 

a CD Player in Home or Car 197 

7-9. Choice-Probability Elasticity Estimates for Individuals Not 

Having a CD Player in Home or Car 199 

7-10. Choice-Probability Elasticity Estimates for Individuals Having 

a CD Player in Home or Car 199 

7-11. Hypothetical Changes Absent Home Music Taping (All Sources) - 

Short Term Only 202 

7-12. Hypothetical Changes Absent Home Music Taping From 

Prerecorded Sources - Short Term Only 204 



ERLC 



Chapter 7 

Economic Perspectives on Home Copying 



INTRODUCTION 

Economic harm -the "effect of the use 
upon the potential market for or value of the 
copyrighted work" -is one of four criteria 
considered by the courts in determining 
whether a use is a "fair use" and not a copy- 
right infringements Consequently, much of 
the debate on home copying of audio and 
video materials has focused on economic 
analyses supporting or rebutting copyright 
owners' claims of economic harms. Because 
home copying is a private use, applying the 
fair-tJse defense may be premature.^ Some, 
ne^ leless, do believe that the doctrine of 
fai: i, as the "safety valve" of the copyright 
law, is able to deal with home copying and 
other private uses.^ 

New technologies and new private uses con- 
vey benefits as well as harms to various classes 
of right holders and users. These affect socie- 
ty's economic welfare. Choosing an appropri- 
ate balance of harms and benefits ie a politi- 
cal decision, not a technical one, in which the 
public has a stake. 

Defining the legal status of private uses 
(like home copying) will involve weighing the 
effects on stakeholders of possible measures 
to restrict private uses against the conse- 
quences of not restricting them. Narrowly de- 
fining the legal status of a particular kind of 
home use (e.g., making digital copies of 
prerecorded music) would not resolve parallel 
issues for other technologies and industries. 



This chapter explores the ec.')nomic impli- 
cations of home audiotaping and home copy- 
ing in general. To do this, OTA commissioned 
Michael Katz, William Johnson, and Fred 
Mannering to conduct three independent eco- 
nomic analyses and analyzed several other 
studies performed by industry groups and pri- 
vate individuals. 

All three of the economic analyses done for 
OTA illustrate a common theme: In consider- 
ing whether— or how— to adapt the law or 
technology to address home copyings it is as 
important to identify the ambiguous conse- 
quences of any proposed change as it is to 
quantify the more certain ones. Katz develops 
a theoretical framework for analyzing the eco- 
nomic effects of home CO p5nng, and shows how 
the possible effects on various stakeholders 
depend critically on the underlying assump- 
tions about supply and demand. Johnson de- 
veU ps a theoretical framework for analyzing 
the effects of home copying on the producers 
of original recordings and uses the OTA sur- 
vey data to examine some factors that influ- 
ence copying and purchasing behaviors. Man- 
nering develops a model of consumers' choice 
between purchasing and taping music and 
u.ses the OTA survey data to estimate the 
value consumers place on homemade tapes. 

Mannering's estimate of consumers' valu- 
ation of homemade tapes is used to estimate 
the h3rpothetical economic effects on consum 
ers and society from eliminating home taping. 



»Tit!e 17, U.S Code, Sections 107 (1M4) 

'See ch. 3, anil also U S Cungrtss, Office of TethnuluRy Assessment. Intellectual Property Rights in an of Electronics anil In for 
mo/wn, OTA-CIT^02 tWelbuurne, FL Kreiger Publishing Co , April 1986 >, pp 193-198 The 1986 OTA report concluded that new 
infurmatiuri-dissemination and reproduction technologies pose a number of legal challenges One, the "problem of private use," 
stems from growing home acc-ess tocop^Tighuxl electronic information, am pleil with inexpensive copying and transmission The legal 
problem arises because these technological cnanges raise the ijuestion of how far ctipyright propnet^^rs' rights should extend over 
private uses, and the copyright legislation provides meager guidance 

'Alleged harm is still rele»vant to the deljate In c-onsidering whether cijp> right proprietors' exclusive rights should extend over 
private uses, Congress might wish to Lake the ectinomic consequences of private uses into account 
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While a ban on home taping is extreme, this 
scenario allows the effects of home taping on 
recording-industry revenues to be estimated 
in a manner comparable to earlier recording- 
industry studies, along with effects on blank- 
tape revenues, consumer benefits, and socie- 
ty's economic welfare. 

The effects of private use, including home 
copying, on the efficient allocation of re- 
sources and society's economic welfare are 
complex and ambiguous. Even for one specific 
type of copying— home audio taping— using 
survey data to estimate its effects on industry 
revenuas or consumer benefits involves many 
assumptions and approximations. Choosing 
among assumptions about underlying factors 
is a subjective process. Some of the most cru- 
cial factors are very difficult to measure and 
several alternative assumptions may be 
equally plausible —for example, the extent to 
which consumers would increase purchases of 
recorded music, absent home taping. Thus, 
the same survey data can support disparate 
estimates, and this typ>e of uncertainty is un- 
likely to be reduced by more data. 

STAKEHOLDER STTOIES 

By 198^, industry stakeholders - uoth indi- 
vidual firms and industry associations -had 



sponsored almost a dozen surveys and stud- 
ies, usually to support or oppose passage of 
home-copying legislation.^ Most were in- 
tended to show the alleged harm or losses that 
the sponsors incurred as a result of home 
copying.5 In the 1986 study, OTA noted dis- 
crepancies among these analyses, each of 
which used different methodologies, and 
which often focused on a specific product or 
market. More important, OTA noted: 

"...(A) consideration of the beneficial effects of 
new technological uses to either new or exist- 
ing markets for intellectual property is often 
absent from such estimates. Althou^ the 
videocassette recorder [for example! may give 
rise to copying, it also permits the exploitation 
of markets that would otherwise not exist. 
Both factors must be taken into accoimt in 
considering harm. The policy maker is there- 
fore still left with a decision over who will 
benefit from new technological uses, and for 
what reasons."^ 

Several of these analyses of alleged harm to 
the recording industry due to home taping 
were presented and debated during hearings 
on copjrright and home taping in the 97th,7 
98th,8 and 99th^ Congresses. At each hearing, 
/ilan Greenspan presented the results of the 
most recent analysis done for the recording in- 
dustry by his firm, Townsend & Greenspan. 
In the 1985 analysis, sponsored by RIAA, 



*Se<. ubk 6^ 1 m ch 6 of thib report and OTA-Crr-302, op cit , footnote 2, pp 201-203, for summanes of these. 

*Th<.rc hrt^sbci-tn ->.iU-5tiintitt] Jiiwigretmcntab to whether harm hhu^^Id be used to determine rights, and where the burden of proof 
shoul ! he 

*OTA-C!T-302. op cit , f(x)tnote 2, p 201 

' rnp>righl Infringement-) Audio aiid V.deo RecortJeri»." Hearings before the Committee on the Judiciary, U. S. Senate, 97th 
^ f.g . Iht and 2nfl . f>n S 1758 :A Bill to Amend Title 17 of the U S Code to Exempt the Private Noncommercial Recording of 
f p^nghtetl Works un Video Recorders From Copyright Infringement), Nov 30, 1981 and Apr. 21, 1982, pp. 917-971. 

• Video and Audi ^ Hume Taping," Hearing before the Subcommittee on Patents, Copyrights, and Trademarks of the Committee on 
J.idiCiary.U S Senate, 98th Cong , 2nd sess ,on S 3i (A Bill to AmendTitle 17 of the US Code With Respect to Home Re^cording 
rif.d Videu and Audio Reojnling Devices ari ) Me*dia, and for Other Purposes; and S 175 (A Bill to Amend Title 17 of the U.S Code to 
Extmpt the Private Noncommercial Recording of Copyrighted Works on Video Recorders from Copyright Infnngementj, Oa 25, 
1983. pp 107-244 

' H mc Audio Rec'jnling Act," Hearings before the Committee on the Judiciary, U S Senate, and its Subcommittee on Patents, 
r.ip^nghts, and Trademarks. 99th Cong, 1st and 2nd sess.. Hearings on S 1739 (A Bill to Amend Title 17 of the US Code With Re- 
■>ijeA.l L. Hurr.e Audi*. ReeunJingand Audio Reconling Devices and Media, and for Other Purposes;, Oct. 30, 1985, Mar 25 and Aug 4 
11^6, pp i46-!76 
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Greenspan estimated that in 1984, each in- 
stance of home taping cost the taper $ L67 per 
album-equivalent, compared with an a -erage 
retail price of $6.80 On the basis of an ear- 
lier report on home taping by the firm Audits 
& Surveys, Townsend & Greenspan estimated 
that 42 percent of all home tapings from 
prerecorded material and 40 percent of off- 
the-air (broadcast) tapings would have gener- 
ated sales, if taping had not been possibleJ^ 
Then, assuming that 40 percent of home tap- 
ing in 1984 was in lieu of purchases of records 
or prerecorded cassettes, the firm estimated 
1984 retail losses of some $1.5 billion. This fig- 
ure included $200 million in losses due to re- 
cord prices being depressed 5 percent below 
what they would have been, absent taping/^ 
Greenspan estimated that about 40 percent of 
these retail losses (about $600 million) repre- 
sented compensable losses to copyright own- 
ers and creators; this proportion was based on 
estimated lost revenues (net of manufactur- 
ing and distribution costs) using a hypotheti- 
cal industry income statement. Moreover, as 
in his earlier testimonies, he stated that con- 
tinued home taping had grave implications 
for the viability of the recording industry. 
Noting that recording-industry releases were 



down by almost half since 1979, and that in- 
dustry employment had declined from 29,000 
in the late 1970s to less than 19,000 in 1984, 
Greenspan stated that further growth in 
home taping would cause further decline in 
these industry indicators. He concluded that 
the industry itself could not successfully re- 
spond to home taping with a pricing strategy. 
Raising prices to recoup losses would reduce 
sales and might increase home taping, and 
lowering prices to make taping less attractive 
would cut profits further and decrease the in- 
dustry's capabilities to take the risks required 
by the nature of the business. 

Greenspan's two earlier studies had esti- 
mated losses to the recordmg industry 
amounting to $1.05 billion for 1981 and $1.4 
billion for 1982. The Consumer Electronics 
Group of the Electronic Industries Associa- 
tion (EIA), the Audio Recording Rights Coali- 
tion, and the Home Recording Rights Coali- 
tion (HRR^) submitted dissenting comments 
and testimony disputing these estimates. In 
the first instance, EIA argued that taping esti- 
mates based on hypothetical questions and re- 
call were unreliable and exaggerated the 
amount of taping actually done. Further- 
more, EIA claimed that the analysis 



'^In this calculation^ a blank tape was assumed to hold 1 875 album-equivalents 

^' "Home Taping in America 1983 Extent and Impact." Audits &Surve% :,ewYork,NY October 1983j The report asbasedon 
diaries of taping activity over a 1-month period from a sample of active tapers, as well as persona) interviews and an in-home audit of 
all tfipes in the respondents* homes 

Earlier estimates of taping and displaced sales had bc-en based on a consumer mail surve> sponsorefl b> Warner Communications, 
Inc (\VCl). M. Fishbein, S. Middiedtadt. and M. Kapp. "A Consumer Survey Home Taping," WCI ^arch 19821, as reported in " 198 1 
Estimate of Loos Due to Taping: Tapers' Rroorts of Replacement (Executive Summary)." (Los Angeles, CA WCI, April 1982) 

' Greenspan calculate<i that the average annual price increase of all goods and services in the consumer price index was 6 7 percent 
from 197&- 1984, while average prices of prerecorded tapes rose only 2 2 percent According to Greenspan, "Had average prerecorded 
tape prices paralleled the general rise in consumer prices in 1984, they would have been 29 percent higher thanthcy fact turne<l out 
to be " 

In general, failure of retail prices to match increases in the consumer price index does nut always mean a decline in profit margins 
Also, macroeconomic conditions (such s the recession during 1979-198 1; can have a different cITect on demand for entertainment 
(e.g, reconls and tapes) than on other items in the price index (e g., food). 

Greenspan also concluded that the recording industry*s recovery since the early 1980s did not indicate that the "taping problem ' 
had eased, rather, his analysis ind.cated that tapinghad reduced pretax profits, even during the recovery Greenspan estimated that 
the proposed home-taping levy m S 1 r?9 would yield some $200 million per year See Hearings on S 1739, op cit . footnote 9. pp 
154.156 

'^Hearingson S 1739, op cit , footnote 9, pp, 155-56 
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for RIAA had ignored the stimulative effects 
of home taping on sales of recordings, and 
that some home tapes (e.g., selection tapes 
and tapes made for portable or car tape play- 
ers) are not substitutes for prerecorded prod- 
ucts.i^ In the second instance, Greenspan's es- 
timate of harm was reuutted by a panel 
representing HRRC and the Audio Recording 
Rights Coalition. The panel argued that the 
Audits & Surveys data used by Townsend & 
Greenspan were flawed and overstated the po- 
tential for sales displacement, and that the 
analysis ignored the stimulative effects of tap- 
ing on sales and other benefits.^s 

HRRC and EIA contended that the new 
Townsend & Greenspan analysis of alleged 
harm for 1984 was subject to the same flaws 
as the earlier ones. They did not, however, of- 
fer any new empirical estimates. 

Points of Contention 

A pattern emerges in these debates. The 
published recording industry arguments and 
economic analyses deal only with estimates of 
alleged harms to the recording industry and 
copyright proprietors that arise from substi- 
tuting home copying for purchases of 
prerecorded music. These alleged harms in- 
clude lost sales, depressed prices, lower profit 
margins, and, ultimately, a decline in the 
number and diversity of new recordings being 
released. Survey data and models are used to 
estimate the extent of copying and the num- 



ber of displaced sales. Representatives of the 
hardware and blank-tape industries then dis- 
pute the results on methodological grounds. 

Although representatives of the hardware 
and blank-tape industries argue that the re- 
cording industry's figures are inflated, they 
have not published their own estimates of 
either economic harm or tangible/intangible 
benefits from home copying. Instead, they 
contend that when the effects on the recording 
industry and on consumers are considered to- 
gether, there are net economic benefits to so- 
ciety. They argue that economic analyses used 
for policymaking must examine the costs and 
benefits to the various stakeholders.^^ Their 
arguments propose several hypotheses about 
social (and recording industry) benefits from 
home taping. Because these hyjx)theses are 
not quantifir^, they cannot be compared with 
the recording industry's estimates of eco- 
nomic harm. 

As an example of these lines of argument, 
one remedy proposed by the recording Lidus- 
try, songwriters, and music publishers is a 
surcharge on the price of a blank audiotape.^^ 
The rationale for this hinges on the assump- 
tions that: 

• home taping is a direct substitute for a 
purchase, 

• most blank tapes sold to consumers are 
used to copy copyrighted iDaterial, and 
therefore 



'^Hearings on S. 1758, op. cit , footnote 7, pp. 956-970 

'^HearingsonSaiandS 175, op cit , footnote 8, pp 340467. The Audits & Surveys study for RIAA concluded that hearing home 
tapes was an almost negligible factor m decisions to purchase (Audits & Surveys, op. cit , footnote 1 1, pp. 14-15; 

'^ited examples include, for example, economic harm to the recording industry from lost salesanc/ benefits to the recording indus- 
try from technological innovations m hardvvare that open new markets, benefits to consumers from a wider set of chcices and lower- 
cost access to music, etc. (Hearings on S 1785, op cit, footnote 7, Hearings on S31 and S 175, op. cit , footnote 8 ) 
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• the surcharge worJd fairly compensate 
copyright holdi lost royalties 

In arguing the fairness of blank-tape sur- 
charges, proponents claim that most consum- 
ers tape to save money and that they would 
have purchased a recording if they were un- 
able to copy. 

In opposing such proposals, HRRC and EIA 
contend that home taping does not compete 
directly in the market for prerecorded mu- 
sicJ^ They argue that consumers do not re- 
gard homemade tapes as perfect substitutes 
for prerecorded products: tapes can be reused, 
so home tapes may not be permanent addi- 
tions to a consumer's music library. In addi- 
tion, they contend that consumers' taping 
practices are such that the content of home 
tapes differs from what is commercially avail- 
able and that consumers often tape material 
that they would not have purchased. They 
also contend that home taping can stimulate 
demand for prerecorded products. Asserting 
that it is not prohibited under current law, 
thry point out that home taping offers signifi- 
cant intangible benefits to consumers by di- 
versifying the choices available to them via 
"sf lection-taping,** as well as the settings and 
forms in which they can enjoy music via 
"place-shifting.** "Selection-taping'* is mak- 
ing a tape with selections from one or more 
different artists or albums; "place-shifting'* is 



making a tape of an owned recording to play in 
a car or portable tape deck. HRRC and EIA 
suggest that consumers base their decision to 
piirchase some recordings on the expectation 
that they can be copied for these purposes and 
that consumers aie unlikely to purchase cop- 
ies of the same recording on different media 
(e.g., a CD or record for home use and a tape 
for the car). RIAA, on the other hand, dis- 
agrees with these arguments. It views home- 
taping practices such as "place-shifting'* as 
violations of cop3rright or, at best, of uncertain 
legal status, but certainly not condoned under 
the current law.20 

One area of continuing disagreement is 
whether only the effects of home taping (or a 
taping ban) on recording-industry revenues 
should be considered for policy formulation, 
or whether effects or blank-tape revenues and 
consumers* economic welfare should also be 
considered. A corollary to this disagreement is 
whether alleged lost revenues or lost profits 
and royalties should be used in considering 
"harm.** 

Viewing home taping as a violation of cur- 
rent copyright law, RIAA believes the abso- 
lute protection of cop3rrighted music and re- 
cordings to be the only relevant issue. 
Therefore, RIAA maintains that policy- 
makers should only take into account the ef- 
fect on record industry revenues, reflected in 



^•Some variants of this argument involve tape qualities and likelihoods of taping copyrighted materials, given tape type 
For a discussion of the relative merits of blank tapeandyor recording equipment fees and criteria for determining them, see Timo- 
thy J. Brennan. "An Economic Look at TaxmgHome Audio Taping," Joii ma/ of Broadcasting & Electronic Media, vol 32, Winter 1988. 
pp 89-103. 

''In 1982, the Audio RecordingRights Coalition sponsored a telephone survey of audio tapers, intended to explore the tastes and 
practices of tapers (mclud.ng the stimulative effect of home tapingon purchases), but not to estimate the absolute amount of home 
taping in the United States. "Why Americans Tape A Survey of Home Taping in the United States," Yankelovich, Skelly, and White, 
Inc., September 1982. Yankelovich, Skelly, and White reported the following results- (1 J more than half of all home audiotaping does 
not involve prerecorded music, (?>> home taping stimulates purchases of prerecorded music. f3) home tapers tape primarily *o put 
together their own program of selections, (4 j tapers also seek portability, convenience, quality, and availability through home taping; 
(5j savingmoney is not the primary motive behind home music taping, and (6j half of all home tapes of prerecorded music are made 
from the taper*s own record or tapes. 

»a Rosen, Recording Industry Association of America, Inc , letter to J Winston, OTA, Ma> 2, 1989 (enclosure with comments on 
draa ch. 8, p 2). 
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sales displacement.2i Advocates of home re- 
cording such as HRRC and EIA consider that 
home taping is legitimate under the ctirrent 
law. Furthermore, they hold that studies of 
the effect of taping on the recording industry 
should consider only the effects on industry 
profits and royalty payments to performing 
artists and creators of works, rather than 
gross revenues to recording companies. They 
argue that the former incentives determine 
the long-term supply of new works.22 

The difference in relative magnitudes (gross 
revenues versus profits and royalties) is sub- 
stai_tial. Greenspan estimated that 40 percent 
of alleged lost revenues represented "compen- 
sable" losses to copyright owners and creators 
(including the recording companies). Consid- 
ering the recording industr/s rule-of-thumb 
that royalty payments to the performing art- 
ists and copyright owr.ers amount to about 20 
percent of the ^^olesale price of <^ recording 
(see ch. 4), the 40-percent-of-revenues figure 
for profits and royalties seems high. 

Some of the major unresolved questions 
from previous surveys and analyses stem 
from their underlying assumptions, as well as 
from the survey designs. For example, the 
RIAA surveys examined homemade tapes, 
while the HRRC survey examined home-tap- 
ing incidents ("tapings**), so the results are 
not comparable. One important line of argu- 
ment has concerned the efficacy of proposed 
levies in furthering the intent of copyright by 
providing incentives for the creation and dis- 
semination of new works. Other differences 
have been methodological, concerning the 
construction of: 

• Measures of the amount of blank media 
of various qualities purchased by con- 



sumers, and estimates of the proportion 
used for home taping of copyrighted ma- 
terial (as opposed to other uses such as in 
answering machines or to tape a baby's 
first words). 

• Measures of motivations for home tap- 
ing, intended to test h5rpo theses as to 
whether home tapes displace or stimu- 
late purchases. 

• Measures of the amount of home taping 
being done and of taping patterns (e.g., 
selection-taping versus album taping, 
taping owned versus borrowed record- 
ings, etc.). 

• Measures of the extent to which taping 
stimulates purchases, or of estimated 
lost sales revenues from taping displac- 
ing purchases. 

OTA concludes that the studies by the RIAA 
and EIA/HRRC are insufficient as a basis for 
policy making, for the following reasons: 

• The methodologies and data for the sur- 
veys that were used as the basis for the 
studies were not published in their en- 
tirety, including details of the survey de- 
sign and response rates, complete ques- 
tionnaires, and disaggregate responses 
to all the questions asked. Therefore, in- 
dependent replication of results and/or 
alternative analyses by disinterested 
parties are not possible. Because the 
studies were sf)onsored by those with a 
financial interest in their outcome, ques- 
tions of bias in their design, execution, or 
reporting arise; the inability to inde- 
pendently replicate results leaves these 
questions open. 



1-2). 



^'H- Rosen, Recording Industry Association of America, Inc., letter to OTA. May 2, 1989 (enclosure with 



commentson draflci 8, pp. 
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• The soTvey data obtained for RIAA and 
HRRC are based on different units of 
analysis (tapes and tapings, respec- 
tively), in part because the analyses 
based on these data were intended to ex- 
plore different mechanisms (e.g., sales 
displacement versus stimulative effects). 
Therefore, even if the RIAA and HRRC 
studies are equally valid, it is not possi- 
ble to reconcile their disparate findings. 

• The studies do not explore the effects on 
net economic welfare of home copying, 
or of proposed policies to restrict or 
eliminate it. Given that the current legal 
status of home copying is ambiguous, it 
is appropriate and reasonable to exam- 
ine the effects on consumers, as well as 
on industry. 

• The focus on active tapers, as opposed to 
the general population, does not permit 
analysis for the population at large. By 
surve3dng only active tapers, the studies 
do not fully consider consumers' motiva- 
tions for taping versus purchasing —in 
particular, why some consumers do not 
tape, and whether tapers and nontapers 
have different perceptions of the accept- 
ability or fairness of home-taping prac- 
tices.23 

• While the recording industry's economic 
analyses of harm project increases in 
sales absent home copying, the estimates 
of lost sales revenues do not take into ac- 
count the effect of price changes on the 
number of recordings purchased. The es- 
timates assume *hat sales volume would 
increase substantially absent home tap- 



ing.2^ But Greenspan's analysis and testi- 
mony also indicated that prices would be 
higher, absent copying. If consumers 
bought fewer recordings in response to 
these price increases then using the origi- 
nal estimate of increased sales volume in 
conjunction with higher prices over- 
states foregone revenues. Also, the RIAA 
estimates are of ^ost revenues, not lost 
profits, and the published analyses do 
not provide sufficient data to allow an in- 
dependent estimate of profits. 

The OTA survey and economic analyses 
were designed to remedy the first four of these 
points. OTA chose a population-based sample 
for two reasons: i) so that, where appropriate, 
the resi.lts would be applicable to the popula- 
tion at large, and ii) so that nontapers, as well 
as tapers, would have the opportunity to ex- 
press their views. Including both tapers and 
nontapers is especially imf)ortant in order for 
the OTA survey to shed new light on public 
perceptions about the fairness of home-copy- 
ing practices and alternative policies.^^ The is- 
sue of sample design, however, was one of the 
most hotly contested aspects of the OTA sur- 
vey's development. Both RIAA's and HRRC's 
view, shared by some of the other outside re- 
viewers, was that the sample should consist of 
active tapers only, to get a larger number of 
observations of taping, given the study's lim- 
ited resources. OTA's view, shared by some 
other outside reviewers, was that this advan- 
tage would be outweighed by the disadvan- 
tages of not being able to project results to the 
general public and, more important for a 
study for Congress, of ignoring the opinions of 
perhaps half the public. 



*n*he OTA sampledesign was chosen toaJlow projection of sample results to the population at large To do so, it is necessary to know 
each respondent's presumed probabilitv of selection (for example, based onCensus profiles), for a sample cfupersonly. this would be 
unknown. Therefore, the OTA sample conr.isted of randomly selected members of the public, including both tapers and nontapers 

^^See hearings on S. 1739, op. cit, footnote 9, pp. 152-154 for details of the 1984 estimates. 

"OTA had commissioned a phone survey on the public's familiarity with and acceptance of intellectual property rights, percep- 
tionsof a problem, and views on solutions, for the 1986 report. See "Public Perceptions of the 'Intellectual Property Rights' Issue," 
The Policy Planning Group, Yankelovich, Skelly, and White, Inc , February 1985 
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As for the last point, the OTA and contrac- 
tor analyses also assume that prices remain 
constant in the short term.2e But even when 
prices are held constant, the use of alleged lost 
revenues (as opposed to profits and royalties) 
is contentious, as was mentioned above. One 
way to address this in a comprehensive analy- 
sis of the economic effects of home copying 
would be to compare current sales volumes, 
variety, costs, and prices with those where 
copying had been eliminated or restricted sev- 
eral years earlier. Even if such a comparison 
were possible, the analysis would require in- 
dustry data over those years on both costs 
that varied with production volume and those 
that did not,27 along with data on retail trans- 
actions.28 Even then, it would be virtually im- 
possible to establish accurately the relation- 
ships between possible financial incentives 
and the supply of new creative works, or to es- 
timate the benefit to society from the addi- 
tional "investment" in creative works (see the 
section below on private copying and social 
welfare). Absent these industry data, both the 
OTA and contractor analyses had to focus on 
changes in industry revenues and could not es- 
timate the changes in the demand for record- 
ings as a result of changes in prices or the im- 
pact on the long-term supply of creative 
works. Although the results of our analyses 



reflect the relative magnitudes of industry- 
revenue» consumer^ and net economic welfare 
effects^ they are only benchmarks for consid- 
ering policy options* 

LITERATURE ON HOME 
COPYING 

Several recent papers, prompted in part by 
the debates over home audio- and videotap- 
ing, have examined the economics of home 
copying.29 Because economic effects of copy- 
ing are complex: and often ambiguous, these 
analyses usually rely on simplifying assump- 
tions or specific conditions to reduce ambigu- 
ity. Therefore, the results must be interpreted 
in light of these assumptions and conditions. 

The Effect of Private Copying 
on Welfare 

Intellectual property is an example of the 
private production of a public good.^ For in- 
tellectual property, ordinary market forces 
will not necessarily produce the most desir- 
able social outcomes. Granting a limited mo- 
nopoly via copyright attempts to balance dis- 
tortions arising from the partial inability of 



^See the discussion of Mannering's analysis below 

requested cost and variety data from the recording industry, but was only able to obtain the general, nile^f-thumb mforma- 
tion presented in ch 4 Naturally, the firms hold this information closely (OTA staff interviews with record ing-industnr and RIAA 
executives, May^une 1988 ) o jr cu. *vi^^ 

t>T statistics from the National Association of Recording Merchandisers (NARMj do not include this information 
RIAA industry data report shipments valued at suggested list pnce, retailers typically discount from list price It is possible to con- 
struct approximations over a series of years using discounting rules, however, industry production cost daU for a number of years 
would still be required. ^ 

«Seealso- OTA^IM02, op cit footnote 2. especially ch. 6, and an oTA contractor report prepared for the 1986 assessment, "Eco- 
nomic Issues Relating to New Technologies and Intellectual Property/' Stanley M Besen, contractor report prepared for OTA by the 
Rand Corp., Dec. 1984 (Springfield, VA: National Technical Information Service. 1986). p u oy tne 

PrZ'^OT^l^Tf iL^'V^I^^^''^ ^"'l^'''' ^ ^"^"^"y of Economics. John Eatwell, et al , editors (The Stockton 
i'ress NY 1987) pp 106 1- 1066 A public good is one that is nonexclusive once it is produced, it is impossible (or prohibitively costly) 
to exclude any individual from benefiting from it, whether or not he pays Individuals have an incentive not to pay for the good or to 
undervalue ,t, in hopesof getting access as "free riders " This results in inefncient resource allocation and underproduction of nonex- 
elusive goods, and underlies the rationale for public support of activities like national defense and scientific research 
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creators to exclude all nonpayers from obtain- 
ing their works.^' Without protection of copy- 
right, the inability of creators to fully appro- 
priate return? from intellectual property 
would result in the underproduction of new 
works. 

In the long run, the effect of unlimited copy- 
ing on society's economic welfare is ambigu- 
ous. It depends on a number of factors, includ- 
ing the degree to which copying affects the 
demand for originals, the degree to which 
copying affects the production of new works, 
and the degree to which consumers value ad- 
ditional variety.^ 

The net social welfare effect of copying has 
two components: the effect on producers and 
the effect on consumers. Changing the 
amount of private copying (either increasing 
or restricting it) will affect not only the net 
level of society's economic welfare, but also 
the relative balance between producer and 
consumer welfares. This balance between 
gains and losses for producers and consumers 
is often the most visible and most hotly con- 
tested feature of proposed policies for redis- 
tributing the benefits from home taping. The 
specific effects of private copying on the eco- 
nomic welfare of producers and consumers 
depends on several factors: 



• Whether private copying costs (including 
copiers' value of time) are lower or 
higher than producers' production and 
distribution costs (i.e., whether private 
copying is economically efficient or inef- 
ficient). 

• Whether producers increase the price of 
originals to reflect the value of copies 
made from them, or whether producers 
reduce prices in an attempt to discour- 
age copying. 

• Whether producers charge different 
prices for the same good, at least to copi- 
ers and noncopiers. 

• To what extent copying is a substitute 
for a purchase. 

• How consumers vary in their copying 
costs and tastes. 

• Whether the additional variety of origi- 
nals offered absent private copying 
would be "excessive" in economic 
terms.^ 

Does increased copyright protection for 
goods like musical recordings and software in- 
crease or decrease society's economic welfare? 
Some claim that improvements in copyright 
protection will: 



^'RIAA notes that noncxclusmty need not ti*^ the hands of policy makers. For example, in some other countries where it was not 
deemed fxjssible or desirable to prevent home taping, a royalty system was instituted with the intent of (at least partially ) compensat- 
ing for nonexciusmty. (K Rosen» Recording Industry Association of America, Inc., letter to OTA, May 2, 1989, enclosure with com- 
ments on draH ch. 8, pp. 12.) 

^*^See, William R. Johnson, "The Economics of Copying," t/ouma/ of Political Economy, vol. 93, No. 11. 1985, pp. 158-174 Johnson 
examines two models for cooyingto help explain why some consumers copy while others do not. The first model assumes that the cost 
of copying varies according to individuals* values of time. The second model assumes that large fixed costs must be incurred (e.g.. 
purchase of recording equipmentj to copy, but copying is subsequently costless. Johnson concluded that, for both models, copying 
redistributes income away from copyright proprietors, although the effects of copyingon the pnces of onginals and on social welfare 
are ambiguous. 

^*^^See Stanley M. Besen. Private Copying; Reproduction Costs, and the Supply of Intellectual Property," Information Economics 
and Policy, vol. 2, 1986, pp. 5-22. For example, Besen notes that copying will increase consumer welfare and producer profits in the 
short run, if private copying is efficient and the price of onginals can be raised to reflect the value of the copies. On the other hand, 
copying may cause producers to reduce prices, th i s decreases both consumers' and producers' welfare. If, however, copying (by reduc- 
ing the number of originals produced) reduces "excessive'* variety, this can increase welfare in the long run. 

The recording industry considers that consumers of its product have always valued additional variety and that, ' excessive vanety, if 
it exists, 1 s an issue of business strategy for individual record companies, not a social welfare problem ** CH. Rosen, Recording Industry 
Association of America, Inc., letter to OTA, May 2, 1989, enclosure with comments on draft ch. 8, p. 3.) 
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• decrease the loss to society from the un- 
derproduction of works— the loss in qual- 
ity and variety of goods produced when 
pome consumers can use them without 
paying, and 

• increase the loss to society from under- 
utilization of these works— the loss due to 
consumers who would be willing to buy 
the good at a lower priced but do not con- 
sume it at the given price, plus the loss 
due to consumers who spend more real 
resources copying than the producer 
would to make an additional unit of the 
good. 

Novos and Waldman consider a case in which 
consumers differ only in terms of their costs 
of obtaining a reproduction (not in their valu- 
ations of the good), and in which private copy- 
ing is economically inefficient. In this in- 
stance, increased copyright protection could 
lead to a decrease in the social loss from un- 
derutilization, provided that all individuals 
continue to consume the good.^ 

More generally, Novos and Waldman find 
that policies to increase copyright protection 
face a trade-off between losses due to under- 
production and to underutilization. New 
copying technologies have tended to increase 
the former and to decrease the latter. If copy- 
ing is inefficient, however, an improvement in 
copyright protection does not necessarily in- 
crease the underutilization loss. Also, if im- 
proved protection redu'^es the demand for 



originals, this might increase the under- 
production loss. 

Overall, then, the implications of increasing 
copyright protection are complex, and the 
policy trade-offs are not simple. In some 
cases, market outcomes (where different 
classes of consumers are charged different 
prices of a good, such as journals, or where 
copyable and noncopyable goods, such as 
computers and software, are bundled) may be 
preferable to increased government enforce- 
ment.^ In choosing between government and 
industry actions to prohibit copying, Novos 
and Waldman conclude that the government 
shoidd act when its cost of doing so is lower 
than the producer's cost of altering the prod- 

UCt.37 

Appropriahility and Pricing 

Private copying need not be harmfu^ to pro- 
ducers, if copying is efficient and if producers 
can increase prices to take into account the 
value of the copies that will be made.^ If not 
all consumers copy, or if consumers vary in 
the number of copies each makes from an 
original, then efficient pricing would require 
discriminating among these groups, charging 
them different prices according to their valu- 
ations of the originals, based on their ability 
to make copies. I'his type of price discrimina- 
tion is usually infeasible, however, because it 
is costly and difficult to gather the necessary 
information on users' valuations of origi- 
nals.39 



^More specincaJIy, who would be willing to pay the marginal cost of producing an additional unit of the good. 

^lan E Novos and Michael Waldman, "The EfTects of Increased Copyright Protection An Analytic Approach." Jouma/ of Political 
Economy, vol. 92, No 2, April 1984, pp 236-246 

**Se€ also Besen (1984), op. cit., footnote 29, pp. 13-23. 

^Han E Novos and Michael Waldman, "The Emergence of Copying Technologies What Have We Learned?*ron/emporary Policy 
Issues, vol. 5, July 1987, pp. 34-43. j 

^See Besen (1986), op. cit., footnote 33. p. 7. 

«>The inability to practice perfect price discrimination amongusers can produce imperfect ions m markets for inteliectual property. 
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A simplified form of price discrimination is 
two-tiered pricing, in which producers are 
able to segment their customers into two 
classes and maximize profits by charging each 
a different price.^^ Looking at the effect of 
photocopying on the number of scholarly 
journals piu*chased, Liebowitz has examined 
journal publishers' ability to indirectly appro- 
priate copiers' true valuation of originals 
through higher subscription prices to librar- 
ies and institutions. He concluded that pub- 
lishers can indirectly appropriate revenues 
from copiers who do not directly purchase 
journals. Since copying ; lay have different ef- 
fects on other media, however, case-by-case 
empirical investigation of the institutions and 
markets involved may be necessary.^ ^ 

Price Discrimination, Resource 
Allocation, and Variety 

The inability to charge different classes of 
consumers different prices for a good in intel- 
lectual-property markets means that the 
prices consumers pay need not reflect their ac- 
tual valuations of the good: some value the 



good more, and will be willing to pay more. 
Those who do not value the good at a given 
price will not consume it. If they could be of- 
fered a lower price reflecting their valuation, 
however, then they would purchase it and 
both producers and consumers would be bet- 
ter off. Moreover, the decoupUng of prices and 
valuations makes resource allocation -deci- 
sions about what to produce — more difficult 
and markets less efficient.'^^ 

Besen's analysis for the 1986 OTA report 
noted that where there are many producers of 
competing types of intellectual property, the 
resulting market structure is one of monopo- 
listic competition: firms will have some con- 
trol over the prices they can charge because 
their products are differentiated (e.g., music 
by different recording artists or groups). 
When firms are unable to charge different 
consumers different prices, however, there 
may be either excessive or insufficient vari- 
ety.'*^ Under these conditions, when private 
copying serves to reduce the variety of prod- 
ucts being offered, it does not necessarily re- 
duce the efficiency of supply or make consum- 
ers worse off."*^ 



**^See Walter Y. Oj, "A Disneyland Dilemma. Two-Part TarifTs for a Mickey-Mouse Monopoly," Quarterly Journal of Economics, 
February 1971, pp. 77-94. Oi describes how Disneyland's (then-)prevailing policy of charging separate admissions and ride prices 
could be optimal for a profit-maxiinizing monopol.st. This was possible because customers varied in their tastes and could bedivided 
into two groups, based on their valuations of going on a large number of rides. 

*'S. J Liebowitz, "Copying and Indirect Appropriability Photocopying of Journals," Journal of Political Economy, vol 93, No 5, 
1985, pp 945-957. 

*^See Besen( 1984), op. cit., footnote 29, pp 1-4 See also Stanley M Besen, WiliardG Manning, Jr , and Bndger Mitchell, "Copyrijiht 
Liability for Cable Television Is Compulsory Licensing the Solution?** (Santa Monica, CA The Rand Corp , February 1977j The 
authors note that congressionally mandated compulsory licenses for some uses (such as cable retransmissionsj are less efficient than 
requiring nego^ations through full copyright liability. This is because consumers' willingness to pay for programs is perceived only 
indirectly by program suppliers. 

*^*Wherc it is possible to charge copiers and noncopiers different prices, the interests of these groups of consumers could be do^ xiu- 
pled (Besen ( 1984 J, op cit., footnote 29, p. 19j As a practical and marketing matter, however, this has not yet been tried for reco Jed 
music. 

*^See Besen { 1984 j, op. cit , footnote 29. pp. 4-5 Entry (new firms, new products) will be profitable when new entrants can attract 
enough consumers from the incumbents to cover their costs, even if these exceed the ^alue that consumers place on tht^ additional 
variety. If excessive variety is being offered and if private copying then causes producers to decease the variety of products offered, the 
rii^, Jt may be to increase the efTiciency of supply and make consumers better off Conversely, if firms selling at a single price find it 
more profitable to "duplicate" products of their rivals than to offer more differentiated pnxlucts, then insufficient variety will be 
offered, even without copying 
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Brennan notes that the measure of how well 
copyright works should be the correspon- 
dence between the values listeners place on 
copyrighted works and the costs of providing 
them; the system should give incentives for 
works for which consumers collectively would 
be willing to cover the costs. He also notes that 
copyright is not intended to subsidize works 
that consumers would not financially sup- 
port; if subsidization is socially desirable, 
then means other than revenues from home- 
copying fees should be used.^s Brennan also 
suggests that policy regarding home taping 
should not be directed toward correcting any 
general perceived flaws in copyright.^^ 

ANALYZING THE ECONOMIC 
EFFECTS OF HOME COPYING 

The th) ee economic analyses of home copy- 
ing conducted for OTA all include a cost -bene- 
fit framework. Two of them, by Johnson and 
Mannering, use the survey data to work 
withip this framework to provide some quan- 
titative assessment of the effects of home 
copying on stakeholders. Each of the three 
looks at a different part of the home-copying 
puzzle: Katz considers implications for the 
profits of producers and distributors of origi- 
nals; Johnson considers the determinants of 
copying and purchasing originals; and Man- 
nering uses consumers* purchase/taping 
choices to examine hypothetically the short- 
term effects of a home-taping ban on produc- 
ers* revenues and consumers* welfare. None of 
the analyses gives the complete picture of the 
economic effects of home copying; taken to- 



gether, however, they cast doubt on the prem- 
ise that eliminating home taping would be an 
unambiguously good move by Government or 
industry. 

Home Copying and Its 
Economic Effects 

The contractor report by Michael Katz^^ fo. 
cuses on the theoretical effects of home copy- 
ing on producers* profits but does not esti- 
mate them. According to Katz, both the 
market for recorded music and the market for 
electronically recorded visual images fall into 
the hardware-software paradigm — products 
are interdependent, produced and sold for use 
as components of hard ware-soft ware systems. 
Simplifying somewhat, stakeholders in these 
markets fall into five general classes, each af- 
fected differently by home copying: 

• Consumers: Home copying has two 
broad sets of effects on consumers, one 
cirect and one indirect. The direct ef- 
fect—if the availability and prices of 
hardware and software are fixed, inde- 
pendent of copying — is to make more 
choices available to consumers. Those 
who copy benefit from this effect, those 
who do not are unaffected. The indirect 
effect recognizes that the collective ac- 
tions of home copiers may affect the sup- 
ply of hardware and software — contrary 
to the assumption above. One possible 
indirect effect, when copying serves to re- 
duce the variety of available software 
and increase prices, would be negative.^^ 
The net effect on an individual consumer 



**Brennan,op. cit.» footnote 18, pp 99-100 

^ Brennan, The George Washington University, letter to J Winston, OTA, Apr. 24, 1989 (enclosure) 

'•Michael U Kat2» "Home Copying and Its Economic EfTects. An Approach for Analyzing the Home Copying Survey," contractor 
report prepared for the OfTice of Technology Assessment, Mar 9 1989 (Springfield, VA National Technical Information Service, 
October 1989). 

^Another theoretically possible efTect is positive, when copying stimulates the supply of software (see section below on demand 
efTects). 
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is the sum of the direct and indirect ef- 
fects. When the indirect effect is a reduc- 
tion in variety, coupled with an increase 
in prices, the net effect on the home copi- 
er depends on the balance between this 
loss and the gain from making copies. 
Consumers who do not copy experience 
the indirect effects and may be hurt 
through the actions of others. If, how- 
ever, the indirect effect is to cause more 
and varied goods to be produced, then 
consumers who do not copy also bene- 
fit.^» 

• Software Producers: The economic effect 
of home copying on producers depends 
on whether home copying stimulates or 
dampens the demand for originals. 
Either case is theoretically possible. For 
audio recordings, the industry could be 
characterized by: 1) a creation stage in 
which there are a large number of firms 
producing similar, but not identical, 
products, and 2) recording, manufactur- 
ing, and wholesale distribution stages 
(typically performed by an integrated re- 
cording company) in which the number 
of firms is small and firms are aware of 
the mutual relationships of sales, pro- 
duction, investment, and advertising 
plans. In the creation stage, the record- 
ing company in effect invests in a lottery 
by channeling its resources to particular 
songwriters and artists. In such a mar- 
ket, the effect of reduced demand is to 
lower the expected returns from coming 
up with a "winner** and thus, to lower the 
expected return from entering the indus- 
try. Therefore, if home copying does 
lower demand, then there are likely tc be 



fewer firms in the creation stage of the 
industry, and fewer new products of- 
fered. In the long run, however, the firms 
would be expected to earn a competitive 
rate of return, with or without home 
copying. Because of the structure of the 
recording, manufacturing, and whole- 
sale distribution stages the effect of 
copying on them can be extremely com- 
plex, but lower demand is likely to de- 
crease profits.^o 

• Retail Software Distributors: The effects 
of home copying are somewhat similar to 
those discussed for the software produc- 
ers* creation stage (above). If copying 
stimulates the demand for originals and 
entry is easy, there should be more retail 
distributors and higher employment in 
this sector; if it depresses demand, then 
there should be fewer distributors and 
lower employment.^' 

Retail distributors* interests diverge 
from those of software producers in 
some important ways. First, distributors 
may profit from being able to sell origi- 
nals used to make copies, even if total 
sales of originals are reduced (e.g., if the 
distributor rents videocassettes or 
broadcasts album sides). Second, if some 
distributors are paid by manufacturers 
on a unit volume (rather than dollar vol- 
ume) basis, their interests may diverge: 
if copying results in fewer originals being 
sold at higher prices, manufacturers 
may not be significantly harmed, but dis- 
tributors would be if their profits were 
based on unit sales, rather than dolltu* 
volume. 



*^ KaU (1989), op cit, footnote 47, p. 2 
"See Katz (1989), op cit , footnote 47, pp. 2-4. 

*'Katz' classification of "retail distributors'* includes several groups who provide the product to the final consumer - e g., retail 
recoid stores, video rental stores, radio stations, etc 
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• Hardware Producers and Distributors: 
The effects of home copying arc largely 
the same for these groups, which are 
treated together here. The direct effect is 
that the greater avaiJability of software 
(via copying) will make the hardware- 
software system, hence the hardware, 
more valuable. If indirect effects on the 
supply of software (see above) are posi- 
tive, hsirdware producers and distribu- 
tors will also gain. If, however, indirect 
effects on software supply lead to a re- 
duction in the supply of originals, the 
value of the systems and its hardware 
will be adversely affected. Similar con- 
siderations arise when copying increases 
the price of software. This reduces con- 
sumers^ willingness to pay for hardv/are 
since the two system components are 
used join tly.s2 

Analyzing Possible EffectR*^ 

According to Katz, estimating the relative 
strengths of the effects of home copying on the 
above stakeholders reduces to answering two 
fundamental questions: 

1. What are the lost profits of producers 
and distributors? 

2. How is the supply of software affected? 

The first question cannot be answered fully 
without extensive proprietary data from indi- 
vidual firms for a number of years. These 
would be needed to model competition in pro- 



ducers* and distributors' markets and firms* 
responses to changes in demand and to calcu- 
late price-cost margins (to determine prof- 
its).^ The difference between software pro- 
ducers* profits with and without home 
copying depends critically on the nature of 
competition in the industry, and how the 
prices and quantities produced respond to 
changes in the demand for originals; the latter 
is a question that producers themseWes can 
best answer. 

Katz notes that producers' cost data are 
needed to estimate the effects of copying on 
producers* pro/zte, rather than revenues. The 
relevant cost is the total marginal cos^- the 
extra cost of producing an additional unit— of 
the reco rd, tape, or CD, including all levels in 
the production/distribution chain. Without 
these data, and price data, Katz concludes 
that there is little that can be said about the 
magnitude of the economic harm to produc- 
ers, except for loose bounds (like foregone 
revenues under some pricing assumption, as 
in Mannering's analysis).^ Katz notes that the 
number of copies made is "almost certainly** 
an upper bound on the decline in the demand 
for originals at a given price, but that using 
this quantity to estimate foregone revenue 
can yield a "very loose" upper bound on 
harm.^s 

For the second question - how t he supply cf 
software is affected, one would need to play 
out various scenarios based on the effects of 
copying on producers' profits. 



^^SdQ K&lz nmJl op. cit , footnote 47, p 4^ 
*^See Katz (1989)» op cit » footnote 47, pp 5-7 

**Johnson and Mannenng use simplifying assumptions to deal with these (|uestions 

**Th(i RLAA disagrees with this point» considering that the revenue effect is the salient une lH. Rosen. Recurding InJurtt r> / -AJLia 
tion of America, Inc . letter to OTA, May 2, 1989, enclosure with comments on draft chapter 8, p I j 

**See Katz (1989), op cit., footnote 47, pp. 5-7. 

If I their analyses, Juhriscjn and Mannenng make simplif^ingassumptiunstu f>artittil> circumvent this dilemma Ai>talile& 1 1 and 12 
in this chapter show, different assumptions atjout the subbtitutiun uf Lupies fur originals >iold a ver> brtjad range uf revenue effects 
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Effects of Home Copying on 
Demand for Originals^' 

Katz discusses households' decision proc- 
esses and consumers' tastes as determinants 
of the extent of copying, while taking into ac- 
count the monetary costs of copying, as well as 
the time required to make copies or obtain 
originals, and the perceived quality of copies 
relative to originals. 

Katz notes that, because copies cannot al- 
ways be substituted for originals and because 
original- are needed to generate copies, copy- 
ing has ft very complex effect on the demand 
for originals: when copying is feasible, origi- 
nixls are worth more because they can be used 
to generate copies. Moreover, even if copies 
could always be substituted for originals, an 
increase in the availability of copies might 
stimulate the demand for originals. This 
would be counteracted by e^Tects that would 
suppress demand, includipg demand for mul- 
tiple units of an original.^® 

Katz concludes that, taken together, these 
effects produce a "twist*' in the demand for 
originals: consumers' willingness 1o pay for 
early units of an original rises (the onginal caw 
be used as a source of copies), but demand for 
later units falls (copies serve as substitutes for 
originals). This twist is what makes it so diffi- 
cult to assess the effect of the change in de- 
mand on producer^' profits -different as- 
sumptiont about market structure anJ 
demand yield disparate results, depending in 
part on the producers ability tc influence 



prices, the relative efficiency of home copying 
compared with the cost of producing origi- 
nals, the producers' ability to appropriate the 
consumer's fiill value of originals, and the pro- 
ducers' ability to charge different prices to dif- 
ferent classes of consumers (e.g,, by discount- 
ing multiple purchases or bundling formats 
like CD/cassette).59 

Katz also notes that — in theory, at least — 
copies and originals could be used jointly, 
rather than as substitutes. If so, then lower 
costs of copying might be expected to stimu- 
late sales of originals somewhat, by enhancing 
consumers' expected benefits from purchas- 
ing originals. One benefit might be the free- 
sample effect: a copy might be a low-risk way 
to try a new pie:e of software, and considera- 
tions like ethics, ^he desire to get liner i;otes, 
or a desire for higher quality might then in- 
duce the consumer to buy an original. :\lso, 
copies might provid \ s.^^bvore in an otherwise 
unavailable form: consumers could make cus- 
tomized or selection tapes, could time-shift 
broadcast material, or could copy .he mate- 
rial from one format to another to place-shift. 
Copying might stimulate consumer pur- 
chases of hardware, which in turn would iii 
crease the demand for original softwtjr^ 
which wou^ ' ' i to additional sales. Finally, 
copies mi^at gi '•ate benefits relating to the 
fact that consu^ rs value a hardware/soft- 
ware system mc , the more popular that sys- 
tem and compatible ones are. Economists 
refer to these benefits as **network exter- 
nalities."6o 



"See Kiitz (1989;, op cit, footrole 47, pp 7-17 
"KaU (1989), op cit., footnote 47, p 9 

^*See Katz ( 1989), op cit , footnote 47, pf. 9- 15, for specific examples of how profits with home copying can Ix. higher or lower than 
those without, depending on the assumptions about the margin J costii of copying and producing urigmals and the firm's choice of 
pricing strategies 

larger user base can increase the amount of information availablealx>ut the system, make free sam pies more available, en hance 
the image of a popular product, etc See Kali ( 1989), op cit , footnote 47, pp 15.17, for more discussion 
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Home Copying and the Demand 
for Originals 

The contractor paper by William Johnson^^ 
is concerned with the effects of home copying 
on the market for originals, from a positive, 
rather than normative, perspective. There- 
fore, Johnson examines the effects nf copying 
on sales of originals, but does not examine 
whether restrictions on home copying are 
warranted. Johnson develops a theoretical 
framework to estimate the effects of private 
copying and uses data from the audio portion 
of the survey done for OTA to estimate some 
of the determinants of home audiotaping and 
of purchasing original recordings. His results 
provide some support for the notion that an 
individual's choice between copying and buy- 
ing originals is affected by the value of his 
time— higher values of time raise the number 
of purchases of originals and reduce the ex- 
tent of copying. Although Johnson attempted 
to use these estimates to assess the effect of 
copying on the purchase of originals, he con- 
cluded that the precision of his estimates did 
not permit him to approximate the extent to 
which copies were substituted for originals. 

A Simple Model of Private Copying^ 

Johnson bases his model on an individual's 
cost-benefit trade-off for buying versus copy- 
ing a particular work. He assumes that copies 
and originals are equivalent in use, that both 
purchasing and copying of the same work 
takes place, and that most individuals engage 
in some copying and some purchasing. The 



presumed specification of a consumer's valu- 
ation of the use of a particular work {in the 
form of either an original or a copy) depends 
on particular attributes of the work and on at- 
tributes of the consumer that are observable 
(e.g., age) and unobservable (e.g., tastes). The 
consumer's cost of obtaining a copy of that 
work depends on a factor that is related to the 
particular work and copy, on his value of time, 
and on unobservable factors that are specific 
to him but, in general, constant across all 
works. 

In this model, a consumer will buy an origi- 
nal of a particular work if his valuation of the 
work exceeds its price and buying is cheaper 
than copying for him. On che other hand, if his 
valuation exceeds the cost of copying the work 
and the sale price exceeds the copying cost, he 
will copy rather than buy.« Therefore, the 
producer/seller of a particular work faces de- 
mand that will clearly decrease as the price of 
the work rises-consumers will buy fewer origi- 
nals, make more copies, and use originals less 
intensively in copying. 

A more interesting question is what the 
model predicts about the demand for origi- 
nals if the cost of copying shifts. If the cost of 
copying drops for all consumers, there may be 
little effect on the demand for originals when 
their prices are low. For "moderate" prices of 
originals, the effect may be substantial, with 
many consumers substituting the cheaper 
copies for originals. At high prices for origi- 
nals, the model suggests that the effect of 
cheaper copies may be to raise the demand for 
originals, primarily for their use as a source of 
copies. 



William R Johnson^ "Estimating the Effect of Copying on the Demand for Original Creative Works." contractor report prepared 
for the OfTice of Technology Assessment, Mar 3, 1989 (Springfield, VA National Technical Information Service, October 1989>. 
«*Sec Johnson (1989), op. cit, footnote 61, pp 2-9. 

*^Remembert hat t he copyingcost includes time costs and difficulty of access to originals In this model, getting the work at the least 
cost - i e , saving money - is the decision criterion because copies and originals are assumed to be perfect substitutes. 

In Johnson's model, some consumers buy, others cop>. others do neither In a given population, the number who copy will depend on 
the distribution of the components of consumers' costs and valuations. There ma> be additional demand for originals as sources of 
copies, but this will decline as prices rise and consumers economize in the use of originals Moreover, an extra copy will tend to createa 
demand for less than one additional original. 
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If a hypothetical ban on copying were im- 
posed, the demand for originals would shift. 
In theory, at a given price consumers might 
buy either more or fewer originals than they 
would have bought were copying possible. In 
the face of consumers' responses to a copying 
ban, producers might raise or lower their 
prices for originals. Determining the differ- 
ence between producers' sales and revenues in 
copying versus no-copying scenarios to meas- 
ure their losses due to copying requires con- 
sidering these two effects. The first effect can 
be predicted from the response of demand for 
originals to the cost of copying. This allows es- 
timation of the net (positive and negative) ef- 
fect of copying on the demand for originals 
when price is held constant. Because the price 
effect is not included, this will understate 
losses due to copying. Omitting the second ef- 
fect always leads to understating the loss (or 
overstating the gain) copying causes to pro- 
ducers of originals 

Data Analysis and Estimation 

Johnson uses data from observations of 
copying and purchases taken at one point in 
time to measure differences in individuals' 
copying costs. The simple model, described 
above, is extended from individual decisions 
about a single work to consider a large num- 
ber of differentiated works. Johnson specifies 
an individual's expected demand for pur- 
chases and for copies as functions of the 
ranges of prices of original works, of his costs 
of copying, and of his valuation of works, as 
well as of observable and unobservable per- 
sonal attributes. 

Johnson focuses on the audio portion of the 
survey data, particularly the sections on pur- 



chase and ownership of originals and on copy- 
ing and stocks of copies. 

Purchase and Ownership - Johnson calcu- 
lated daily purchase frequencies from re- 
sponses tc the "most recent purchase" se- 
quence of questions (survey questions 30-37). 
The average frequency for the whole popula- 
tion seemed too high, however: at 0.039 per 
day, it would imply a yearly purchase fre- 
quency of 14 sound recordings per year. In- 
dustry shipments data seem to correspond to 
a much lower rate — perhaps 3.5 or 4 sound re- 
cordings per year per person over the age of 
10.^ Johnson notes that the frequency esti- 
mation is extremely sensitive to the few obser- 
vations of very recent purchases, so "telescop- 
ing," or reporting a more recent purchase 
than was the case, may have caused a large up- 
ward bias; this could also have occurred for es- 
timates of copying frequency.^ 

Johnson has tv^o ways of addressing this 
problem. First, he uses alternative measures 
of purchase and copying behavior, such as the 
stock of recordings and the number pur- 
chased in the last month. Second, since a simi- 
lar effect seems to occur for his copying 
estimates, he assumes that estimates of sub- 
stitution between coppng and purchases 
would be unaffected by equal proportional bi- 
ases in copying and purchasing behaviors. 

To at least partially mitigate telescoping, 
Johnson constructed a second variable repre- 
senting the number of purchases last month; 
the mean value (0.59) implies an annual pur- 
chase rate of about 7, wiiich is smaller than 
the daily frequency implies but still larger 
than national sales ^gures. The survey data 
on stocks of recordings do seem in accord with 
past sales figures, however. For example, 
Johnson finds that the per-person stock of 
CDs (3.8) is the same order of magnitude as 



**Se€ Johnson, op. cit, foot note 6 1, pp 9-10. He uses 1986RIAAshiptrenlsdata, based on 200 million people, aged lOor older in 1986 

•*The method used by OTA in ch 6 to estimate overall copying and purchasing is ^ess sensitive to these effects Aggregating pur 
chasingor copying into categories like 'past week" or "past month" reduces sensitivity ^jo individual data points and to telescoping, 
there the estimates based on the "last time" and "stock change in last month" are in closer agreement. 
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total accumulated sales of CDs in the United 
States. Per-person stocks of other recordings 
were 19 45-rpm records, 37.5 LP records, and 
21 prerecorded cassettes.^ 

Copying and Stocks of Copies— Johnson 
also calculated daily taping frequencies from 
responses to the (most recent) broadcast tap- 
ing and prerecorded taping sections of the 
questionnaire.®^ As before, the estimates of 
taping frequencies seemed excessively high — 
the mean daily rate of broadcast taping was 
0.023 and the mean daily rate of taping from 
prerecorded material was 0.036. This would 
yield a combined rate of 0.059 per day, or 2 1.5 
per year— roughly 50 percent higher than the 
estimated purchase rate of sound recordings. 
Johnson notes, however, that these estimates 
from self-reported data are not compatible 
with industry sales figures for blank tape, and 
seem to be as inflated as the estimates of self- 
reported purchase frequency.^ 

Johnson's estimate of the average number 
of tapes made in the last month is about 0.58, 
for an annual average of 7. As was the case 
with purchase behavior, these data imply 
lower rates than the frequency data, but "till 
higher than aggregate sales would indicate. 
Johnson finds that the estimate of the average 
stock of home copies (from responses to ques- 
tion 29) is 13.8 tapes per person, which is of 
the same rough magnitude as past accumu- 
lated blank-audiocassette sales.^^ Of these 
copied tapes, most (an estimated 10.7) were 



copied by the current owner. In overall stocks 
of recordings, the stock of copied tapes is 
about one-quarter the size of the stock of LPs, 
and about two-thirds the size of the stock of 
prerecorded cassettes. Given the rate of copy- 
ing and the size of the stock of copied tapes, it 
is somewhat surprising that in the "last-lis- 
tening" section of the survey, only one-tenth 
of the respondents reported that they were lis- 
tening to a copied tape. Johnson speculates 
that this finding might indicate that people 
f.opy music they are less interested in— and 
perhaps less likely to buy— which would be 
consistent with the survey finding that copied 
tapes (especially those made from records or 
other tapes) are regarded as being of some- 
what lower quality than prerecorded cas- 
settes.^o 

Time Spent Making a Copy — Items in sur- 
vey question 45 ask about the time devoted to 
making the last home tape, and the amount (if 
any) the copier would have been willing to pay 
someone else to make that tape. Johnson 
found that the mean copying time was slightly 
more than 2 hours; he considers this an upper 
bound to the time cost because all of this time 
need not have been lost to other activities. The 
question on willingness to pay for a copy was 
only answered by 66 individuals who said they 
would consider paying someone else to make 
the tape for them, so that the results, which 
show an average willingness to pay of $6.63,^^ 
may be unreliable. 



^•Johnson (1989), op ci*., footnote 61, p 10 

copy of the questionnaire is in appendix B (sec questions 43 and 44). 

"The International Tape, Disc Association reports sales of some 387 5 uiilliun blank aiiduxassettes tn 1987, or alxjut 2 per person 
over the age of 10 Since the surve> data indicated that about 80 percent of copies are made using blank tapes, Johnstjn infers that the 
average copying frequency should be around 2 5 per year 

^About llblajiktapeshavebeensoldper person Since 1980 (Johnson U989>, op cit , footnote 61, p IL Remember that a "tape" is 
not necessarily ecpiivalent to an "album " 

'^Johnson (1989), op. cit., footnote 61, pp. 1M2 See ch. 6 of this report for stock data 

^'At an average wage of $10.hour, this would imply that the true time cost of taping was 2-3 of an hour Johnson i> 1989j, op. cit, 
footnote 61, p. 12) 
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Empirical Estimates of Copying and 
Purchasing Behavior 

Johnson concluded that the best variables 
to use to depict current copying and purchas- 
ing behaviors are the frequency variables de- 
scribed above: daspite their apparent incon- 
sistency with aggregate industry data, if the 
degree of bias is the same for everyone, then 
estimates of the determinants of that fre- 
quency at one point in time will be unbiased, 
except for a proportionality factor.72 

Dependent and Independent Variables 

Johnson's specification has demands for cop- 
ies and originals depending on income, rela- 
tive prices, and demographic variables (used 
as surrogates for tastes)/^ Income effects are 
captured by household income and demo- 
graphic variables. Relative prices are more 
difficult to capture. Because the price of origi- 
nals does not vary significantly in the cross- 
section at one point in time (as opposed to 
time-series data over several years), the price 
effects must focus on copying costs. For these, 
several measures are possible: the amount of 
time reportedly taken up to make the copy; 
the willingness to pay someone else to make 
the copy; and proxies for the value of time, in- 



cluding emplo3anent status and earnings. 
Johnson found that the performance of prox- 
ies for the value of time in the estimates was 
more in keeping with the predictions of his 
model than the other two measures, which 
were plagued by smaller numbers of re- 
sponses. Table 7-1 presents all the variables 
used in the analysis, with descriptive statistics 
and sample sizes. 

Restilts of Estimation —Johnson esti- 
mated^^ measures of purchasing and copying, 
with emplo3anent status as proxy for the cost 
of copying.75 Tables 7-2 and 7-3 show the re- 
sults using three measures of original pur- 
chases (daily frequency, purchases last 
month, and stock of prerecorded cassettes) 
and emploirment status to capture the cost of 
copying. Tables 7-4 and 7-5 show estimation 
results for the three measures of copying be- 
havior (daily frequency, taping last month, 
stock of copied tapes. 

These coefficients in tables 7-2 through 7-5 
show the sensitivity of the dependent vari- 
ables (daily frequency, etc.) to each of the in- 
dependent variables (emplo3nnent status, 
etc.) when controlling for variations in the 
others.^® For example, employment status 
and gender (male) both have similar positive 



'^Aithough the variables representing purchases or copies made in the last munth seem to have the virtue of reducing the telescop- 
ing problem, these variables arc less reliable than the frequency ones. It is less desirable to use the stock variables because they are 
much more influenced by past, rather than current, behavior (e g , stocks of LP records do not reflect current LP purchase rates; 
(Johnson (1989), op. cit , footnote 61, pp. 12-13.) 

^^But direct estimation of the substitution between copies and originals is not possible because the demand for copies is not inde- 
pendent of the demand for originals. Johnson finds that copying is positively related to original demand in the sense that those who 
copy more also buy more originals. (Johnson (1989), op cit., footnote 61, p 13.) 

'*Three-stage least squares and Tobit estimators were used The system of equations estimated were appropriate pairings of pur- 
chase and copying variables Ce.g , purchase frequency with copying fretjuency, etcj For more information on these techniques, see 
Takeshi Amemiya, Advanced Econometrics (Cambridge, MA: Harvard U Press, 1985) 

^Vohnson alsotnedusingtheother two measures for the cost of copying to help explain purchasing^'copymg frequencies, but these 
estimates were less successful. For purchasing frequency, none of the estimated coefHcients was statistically significant. For taping 
frequency, only one coefHcient in each of the estimations (the age cocfHcient m the one using copy time, and the gender coefHcient in 
the one using wilhngness to pay) was significant. Johnson notes that, in part, the unsatisfactory results for the alternative measures of 
copy cost may be due to the smaller numbersof respondents for the time-to-copy and wilhngness-to-pay questions. Also, variations in 
copy time may reflect variations in the quality of the copy, rather than in the true cost of acquinng it. See Johnson (1989), op. cit., 
footnote 61, p. 16. 

^•The figures in parentheses are the coefficients' t-statistics. Depending on the number of coefficients being estimated and the 
number of observations, an absolute value oft near 2 (or morej generally indicates that the estimated coefficient values are statisti- 
cally significant. Note that many of the coefficients are not statistically significant - 1 e., the hypothesis that their true value is zero 
cannot be rejected at the 95 percent confidence level The sign ofa coefficient indicates whether its effect is to increase or decrease the 
likelihood of purchasing an original, the stock of originals, etc. 
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Tabto 7<-1.- Variable DMci^itlon and Statistics 



Variable 


Description 


Mean (standard deviation) 


vttllU Uvnd VQLllUl 19 


Daiypurchaaa 
fraquency 


Daily rata of 
purchasing recordings 


0.039 (0.421) 


1.433 


Daily taping 
fraquency 


Daily rate of tapoig 


0059(0285) 


1.140 


Original tape 
slock 


Number of prerecorded 
cassettes owned 


20.69 (23.9) 


1.366 


Stock of copied 
tapes 


Number of home-recorded 
cassettes owned 


10 99(20 3) 


1.376 


Purchases last 
fnontf) 


Number of 45s. LPs. CDs 
and prerecorded cassettes 
bought last month 


0.059 (2.5) 


1.501 


iaping lasi 
month 


Number of audk)cassett8s 
taped last month 


0.058 (2 5) 


1.501 


En^toyod 


= 1 if employed 
Oif rK3t 


0.563 (0.496) 


1.501 




= 1 1f education 
12 years or more but 
not college graduate 

= Oif not 


0 555 (0.497) 


1.501 


College 


= 1 1f college graduate 
Oif not 


0.192(0.394) 


1.501 


Nonwhrte 


= 1 rf rK)nwhite 
Oif not 


0155(0362) 


1.501 


MaJe 


= 1 1f male 
Oif not 


0 480 (0.500) 


1.501 


Age 


Age in years 


392(19.0) 


1.491 


Income 


Annual household 
income ($1000) 


33.3(23 7) 


1.120 


Copy willing- 
ness to pay 


WHItngness to 
pay for copy (cents) 


663(499) 


66 


Copy time 


Time to make last 
copy (minutes) 


133(292) 


393 



SOUfK^: Johnson. 1909 

effects on the size of an individual's stock of 
originals (see table 7-2); being male has a sta- 
tistically significant positive effect on daily 
taping frequency; and age has a significant, 
but smaller, negative effect (see table 7-5). 

The coefficient estimates in tables 7-2 
throu^ 7-5 were obtained by using employ- 
ment status as projcy for the relative cost of 



copying. The mathematical specification 
Johnson uses would allow him to approxi- 
mate the substitution of copies for purchases 
of originals by the ratio of the coefficient on 
employment in a purchasing-behavior equa- 
tion and the same coefficient in a copying-be- 
havior equation. But no ^statistically signifi- 
cant ratio can be constructed .77 



J^SeeJohnson(1989),op.ciL,footnote61. pp. 8-10, 16-17 There are six such ratios. The numeratorsoffour and the denominators of 
the other two are not statistically significant, so one cannot conclude with confidence that they are significantly different from zero. 
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Tabl« 7-2.-*Toblt Estimates of Original Purchases 
(asymptotic absolute t-ttatistict in parenthssst) 





N = 835 






Independent 


Daily purchase 


Purchases 


Original 


variable 


frequency 


last month 


stock 




(1) 


(2) 


(3) 


Eniployed 


-0.017 


-0.265 


4.47 




(.72) 


(.31) 


(2.08) 


High school . ... 


0033 


217 


7 97 




(1.06) 


(185) 


(2.91) 






2.24 


660 




(141) 


(1.00) 




Nonwhite 


-0.031 


-0 684 


-4.26 




(98) 


(.61) 


(1.49) 


Male 


0.030 


2 17 


4.20 




(1.38) 


(2 79) 


(2 03) 


Age 


-0.0056 


-0 179 


-0.418 




(8.91) 


(7.34) 


(7.72) 


Income 


0.002 


0.012 


0 137 




(4 88) 


(78) 


(3.23) 


NOTE. S«mple restricted to persons 16 and older 






SOURCE: Johnson, 1969 










Table T-a.-Three-Stage Least Squares Estimates of Original Purchases 






(asymptotic absolute t-statistics In parentheses) 






N = 895 






Independent 


Daily purchase 


Purchases 


Original 


variable 


frequency 


last month 


stock 




(1) 


(2) 


(3) 


Employed 


-0 0022 


-0 201 


322 




(014) 


(1.12) 


(189) 


High school . . 


-0 0013 


0 187 


5 74 




(0 067) 


(832) 


(2.69) 


College 


-0 0021 


-0 040 


433 




(0 083) 


(0.138) 


(166) 


Nonwhite . . . 


. . . -0 0022 


0.074 


-3 64 




(0.104) 


(0.309) 


(160) 


Male 


0.022 


0 514 


3.64 




(3.85) 


(2.97) 


(2 21) 


Ago 


-0 0024 


-0022 


-0 227 




(2 66) 


(511) 


(5.42) 




0.0024 


0 002 


0 .096 




(3.85) 


(0 55) 


(2 80) 



NOTE: S«mpi«reurictedtopef3or)si6*ndoider 

SOURCE: Johnson, 1988 
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TaDle 7-4.-Tobft Estimates of Taping Behavior 
(asymptotic absolute t-statisties In parentheses) 



N = 895 



Independent 


Daily taping 




Stock of 


variable 


frequency 


last month 


copied tapes 




(1) 


(2) 




Employed 


-0.073 


0.376 


-0 943 




(1.55) 


(0.33) 


(0.38) 


High School 


0 ,052 


-1.17 


4.86 




(.86) 


(0.87) 


(152) 


College 


0 0012 


-2 54 


7 32 




(0.015) 


(1 38) 


(1.80) 


Nonwhite 


0.1606 


4 51 


7.12 




(2.84) 


(3.83) 


(2.2?) 


Male 


0 173 


253 


6.36 




(3 96) 


(2 54) 


(2.69) 


Age ... 


-0.016 


-0 285 


-0 605 




(115) 


(7 98) 


(9 44) 




0 .002 


0 027 


0 094 




(2 42) 


(136) 


(1.91) 



NOTE Sample restricted to penons 16 and older 
SOURCE. Johnson. 1989 



Table 7-5.-Tlireo-Stage Least Squares Estimates of Taping Behavior 
(asymptotic absolute t-statistics in parentheses) 



M = 895 



Indepxident 


Daily taping 


Taping 


Stock of 


vanabte 


frequency 


last month 


copied tapes 




(1) 


(2) 


(3) 


Employed . . . 


-0.055 


0112 


-1 14 




(2i6l) 


(0 60) 


(0 78) 


High School 


0015 


-0 492 


3.43 




(0.59) 


(213) 


(169) 


College 


-024 


-0.452 


4 92 




(0.707) 


(150) 


(2.08) 


Nonwhite 


.... 0.037 


0 .323 


4.56 




(132) 


(2 12) 


(2 36) 


Male 


. . 0 059 


0456 


445 




(2 87) 


(2 66) 


(3.19) 


Age 


-0 0025 


-0 026 


0 227 




(4 77) 


(5 73) 


(6 36) 


Income . . 


.. .. 0 0005 


-00019 


0 042 




(1 17) 


(0 526) 


(142) 



NOTE' Sample restricted to persons 16 and older 
SOURCE- Johnson. 1989 
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Therefore, Johnson concludes that the esti- 
mates do not permit an approximation of the 
substitution of copies for purchases of origi- 
nals^ However, Johnson finds that they do 
shed some light on the determinants of copy- 
ing and purchasing behavior. In particular, 
Johnson concludes that:^^ 

• Income raises the demand for both cop- 
ies and purchases/9 

• The value of time affects both copying 
and purchases of originals; a high value 
of time induces consumers to copy less 
and buy more.^o 

• Controlling for other variables, copying 
is more prevalent amorg the young, non- 
whites, and males. Copying is more con- 
centrated among the young than is pur- 
chasing.Qi 

Consumer Welfare and Audio 
Home-Copying Restrictions 

The contractor report by Fred Mannering^ 
estimates econometric models of consumers' 
purchase/taping choices and uses them as a 



basis for determining the change in consumer 
welfare as a consequence of an audio home- 
copying ban.^ Mannering's report provides a 
framework for a cost-benefit analysis of such a 
ban. His detailed analysis o/ the economic 
consequences of such a ban leads him to con- 
clude that, at least for the short term, the 
ban's costs to the public outweigh its benefits 
to the recording industry, its workers, and art- 
ists. 

While the scenario of a ban on home 
audiotaping might seem unrealistic, it can be 
used to explore possible differences between 
the levels of industry revenues, consumer wel- 
fare, and .let social welfare in the present envi- 
ronment (with home audiotaping) and in a hy- 
pothetical world without taping. That is, it 
provides a means for estimating hypothetical 
short-term changes in recording-industry rev- 
enues absent home taping, under various as- 
sumptions about the extent to which taping 
displaces sales of recordings.®^ The primary 
contribution of Mannering's analysis is that it 
focuses attention on consumers' valuation of 
homemade tapes and thereby, for the short 
term, on the hypothetical decrease in consum- 
ers' economic welfare, absent taping.^ 



^•See Johnson (1989), op. cit., footnote 61, pp. 15-16 ai.d 17. 

^*rhe income coefTicients for daily frequency and stock (but not last- month behaviorsj are positive and statistically significant 

•^he employment coefficient for daily taping frequency is negative ii.id significant but employment does not raise daily purchase 
frequency The employment coefTicient for stocks originals is positive and significant, it is imprecisely estimated for stocks of cop- 
ies. Therefore, it is difficult to find a substitution of copies for originals in the daily freque.^cy data, and the stock data do not allow a 
definite conclusion concerning substitution. 

*^ When other things are held constant, males are more likely to copy and buy. When other things are held constant, being nonwhite 
raises the frequency of copying and stock of copies, the effect on purchasing may be negative, but the coefficients are imprecisely 
estimated. Age exerts a very strong (and statistically significant) negative effect on all variables, with the effects on taping being larger 
than those on purchasing; The size of the reported stock declines rapidly with the individual's age, particularly for copied tapes. 

•^"Consumer \7elfare ^jid Audio Home T aping* An Empirical Assessment,*' Fred L. Mannering, contractor report prepared for the 
Office of Technology Assessment, Feb. 13, 1989 (Springfield, VA. National Technical Information Service, October 1989) 

"For example, this "ban" could be the result of technological copy-protection. 

•^These calculations are similar to the method that Townsend & Greenspan used for the RIAA studies, except that they indicate 
how different interpretations of the OTA survey data can support a range of values for the displacement rate, and produce a range of 
hypothetical revenue changes, rather than a single value. 

•^Mannering's analysis is somewhat a mirror image of the recording industry's analyses, instead of esti mating hypothetical losses 
to the recording industry due to home taping, he estimates the hypothetical gains to the industry and losses to consumers' welfare if 
taping were eliminated. The welfare loss to consumers is a monetary valuation of consumers' loss in satisfaction, without any loss in 
actual income, after a taping ban. Neither the Townsc.id & Gr-Tenspan nor the HRKC analysis reported any estimates of consumers 
benefits from home taping 
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Mannering notes that banning home audio 
copying has generally been promoted on the 
grounds that consumers' copying signifi- 
cantly reduces the recording industry's reve- 
nues, jobs, and royalties. But Mannering notes 
that many other factors must be considered in 
assessing the true economic consequences of a 
possible ban on home audio copying. Argu- 
ably, the most significant of these is that con- 
sumers will be less well off as a result of the 
ban, since it would eliminate the choice of an 
important audio format — home copies. To as- 
sess the magnitude of this loss, one would 
have to answer the following question: 

How much would consumers have to be com- 
pensated after the ban to have them as well 
off, in terms of satisfaction, as they were be- 
fore the ban? 

Mannering's study focuses on obtaining a 
monetary measure of this hypothetical com- 
pensation by using data on consumers* 
choices of listening formats from the 'last-lis- 
tening*' section of the survey (questions 9-28), 

In their comments on Mannering's contrac- 
tor report and on a draft version of this OTA 
report, representatives of the recording indus- 
try objected vehemently to this basic ap- 
proach and the assumptions of this type of 
analysis. According to RIAA: 

"...This analysis turns the home taping issue 
on its head. It assumes without explanation or 
documentation that consumers are or might 
be entitled to some form of compensation 
upon a ban of home taping. We object to the 
notion that revenues associated with the en- 
joyment of cop3a-ighted music are 'up for 
grabs' and that they should be distributed 
away from copyright holders m favor of home 



tapers and the hardware industry based on a 
detached 'consumer welfare* analysis.*'®^ 

By contrast, representatives of the consumer 
electronics and blank-tape industries consid- 
ered Mannering's general approach the 
proper one to take. They noted, however, that 
because Mannering estimated hypothetical 
lost recording-industry revenues (that HRRC 
also considered to be overstated), he conse- 
quently understated society's hypothetical 
net loss from eliminating taping. According to 
HRRC: 

"The paper by Fred Mannering adds an im- 
portant dimension to the evaluation of home 
taping by focusing attention on the magni- 
tude of welfare benefits to consumers of the 
home audio tapes they make...rbut]...(t]his 
calculation understates dead weight loss. Only 
the profits of the industry and rents paid to 
copyright holders (not revenues] should be 
netted against consumer welfare effects to cal- 
culate dead wei^t loss."®^ 

This difference in views reflects the continu- 
ing and fundamental disagreement among 
stakeholders as to the legal ' <,atus of home 
audio copying. Those who interpret the am- 
biguous state of the current law to mean that 
home taping is a violation of copyright quite 
reasonably view it inappropriate to consider 
lost "benefits'* to which they contend consuni- 
ers were never entitled. Those who interpret 
the current law to mean that home taping 
does not violate copyright will consider that 
such benefits should properly be taken into 
account in setting policy. 

Disagreements of this sort underscore the 
ambiguity of the current law. Given that am- 
biguity, OTA considers it reasonable to exam- 
ine the effects of home copying -or a copying 



•«R Hosen, RIAA, letter to J Wmston, OTA May 2, 1989 (enclosure* with comments on draft ch 8, p 4) 

»^Gary/ Shapiro, Roberts Schwartz, Steven R. Brenner, HRRC, memo to OTA with f m mention economic issues, Ma> 1, 1989,pp. 
17-18. 
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ban— on consumers' welfare, industry reve- 
nues, and society s economic welfare. The last 
section of this chapter will present Manner- 
ing's calculations and other examples to illus- 
trate the range of possible effects supported 
by the survey data. 

Analysis 

Mannering's empirical analysis focuses 
solely on the consumer's choice between pur- 
chasing an original format (record, cassette, 
CD) and making a tape at home, on the basis 
of the format the consumer last chose to listen 
to. 

The Audio Format Decision-Making Proc* 
ess^ - Mannering relates the effect of a home- 
taping ban on consumer welfare to each con- 
sumer's decision-making process in choosing 
Eimong audio formats (records, prerecorded 
cassettes, copied or "made-tapes," or CDs). 
This decision-making process ultimately de- 
termines the value that consumers place on 
having the "made-tape" format as an avail- 
able choice. The choice of a specific audio for- 
mat is the last of three complex, interrelated, 
and time-variant decision processes (see fig- 
ure 7-1): 

1. Musical type pre/erences — classical, 
country and western, soul, heavy metal, 
rock, etc. These preferences evolve from 
cultural, social, and economic influences, 
and play a key role in the choice of audio 
equipment and in specific purchase/tap- 
ing decisions since certain types of music 
tend to benefit more from use of higher- 
qua'ity formats and audio equipment. In 
turn, musical-type preferences are influ- 
enced by consumers* existing stocks of 
audio equipment. 

2. Audio equipment choices — CD player, 
car tape deck, stereo record player, etc. 



F)gur« 7-1.- Ov»rvtow of Vhm Audio Format 
Decisionmaking ProcMS 



Longer term 
decisions 



Short term 
decisions 



SOURCE: MAnnering, 1968 

Aside from the effect of musical-type 
preferences and socioeconomics, con- 
sumers' expectations about the fre- 
quency and purpose of equipment use 
are important factors in their choice of 
audio equipment. 

3. Purchase/taping choices — frequency (the 
number of purchases and/or tapings 
made in some time period) and specific 
formats (records, prerecorded cassettes, 
CDs, or made-tapes). This choice differs 
from the other two, which are really 
much longer-term decisions. The pur- 
chase/taping choice is short-term in 
nature, and is the one audio-related deci- 
sion that a taping ban would immedi- 
ately and most significantly affect. Al- 
though the longer-term choices above 
influence the purchase/taping choice, 
other factors like format price, availabil- 
ity and use of substitute media (e.g.. a car 
radio instead of a car tape deck), con- 



••See Majinering. op. cit.. footnote 82, pp. 2-4. 
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smners* socioeconomic conditions and 
tastes, and expectations of usage (e.g., 
choosing a CD in anticipation of frequent 
play) also are significant. 

General Study Approach and Idmita- 
tions^^- To compi ehensively model the inter- 
related long- and short-term choices detailed 
above would require extensive panel data on 
the behavior of the same cross-section of con- 
sumers ovsr time.^ Absent such data, Man- 
nering focuses only on the consumers' short- 
term decisions between purchasing or taping 
audio recordings. He ur^es a carefully con- 
structed, cross-sectional survey of audio-re- 
lated behavior to develop and estimate mod- 
els to assess how a copying ban would affect 
social welfare. His necessary focus on consum- 
ers* short-term decisions imposes some limi- 
tations on subsequent welfare computa- 
tions.9^ 

The first types of limitation are model limi- 
tations. Because the model does not explicitly 
account for longer-term choices, Mannering 
cannot assess the effects of an audio home- 
copying ban on consumers' choices of audio 
equipment and musical-typo prefer en ces.^2 
Furthermore, he cannot estimate the changes 
in purchase prices of various formats that are 
likely to occur after such a ban.^^ Thus, his 
model must assume that consumers' musical 
type preferences and audio equipment stocks, 
as well as purchase prices, remain constant in 
the face of *\ home-copying ban. The effect of 



this assumption on welfare estimates is am- 
biguous, primarily because industry pricing 
of recordings and audio equipment is not pre- 
dictable. Another modeling concern arises 
from the interrelationship between the fre- 
quency of audio purchase/taping choices and 
the specific formats chosen. This interrela- 
tionship results from the fact that the fre- 
quency is, in part, a function of the satisfac- 
tion the consumer derives from specific 
purchase/taping format choices. Given this, 
frequency and individual choices should bt 
modeled jointly, but this was not feasible. 
Therefore, estimates of changes in welfare re- 
quire assumptions as to how the frequency of 
purchase/taping decisions will be affected by a 
home-copying ban.^ 

The second types of limitations are survey 
limitations related to the "most-recent-listen- 
ing-experience" approach taken in the survey. 
Consumers were asked to recall their most re- 
cent listening experience to determine the 
musical selection/format they listened to at 
that time, as well as the length of time they 
had owned that specific item. This creates two 
concerns. First, purchase/taping decisions 
that occurred many years ago are problem- 
atic- consumers may have had different mu- 
sical tastes and stocks of audio equipment. To 
mitigate this, Mannering uses only purchase/ 
taping decisions made during the year preced- 
ing the sur\'ey. Second, the "most-recent" ap- 
proach is likely to uncover past purchase/ 
taping decisions that resulted in Tormat 



•*Scc Mannering, op. cit., ftwtnote 82, pp 4-7 

^IdeaJI>, these (iatawuuhictjvei ttperuxiuf>earslot:nsurL profx;r hpetiriLationoftht: iruc-rrclatiunshiphai.a^ngLhoiccjj. lhe> would 
be costly to collect, 

*'Mtxjel»ngthe lunger-term choictsuf muhicai-t>pc prefc-fLnces and auilif>eipiipmc-nt reijuires stKiixxunumiL. t .te, ami ttiiiiiu »n- 
ventory information at the time such decisions were made, which may have Ixjcn a numlxjr of years agtj 

^Without the home-taping opt I on, consumers may adjust their audio eijUipm en tstt -k.s,ttnd fjcrhap^cvcn their niiiaiLhl typL pref- 
erences (e.g., toward discounted types, in an effort to hold their audio budgets constant) 

•^Estimating such price shifts would require a model that includes iridu.«»try prict lx:havior and cunsomer purchnsing l>Lhavior to 
preciict e({ui)ibrium format prices after the ban. 

•*One would expect that the ban would lower the freijuency Ixxause the taping alternative wouUl bcLlirrnnated Sinct. at lea. t »umt 
additional purchases are likely to be made, however, the net fret|uency wdl approach pre-l>an levels 
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choices that tend to be more heavily used. To 
the extent that usage and format are interre- 
lated, some bias will be introduced in estimat- 
ing the purchase/taping choice model and the 
subsequent changes in welfare.^ 

Survey Results -Of the 1,501 completed 
survey interviews, 517 respondents provided 
data that Manneriwg could use in his analysis 
since they reported they had listened to re- 
corded music they had acquired in the past 
year. In table 7-6, Mannering summarizes the 
statistics of these respondents, whom he di- 
vides into two groups — those having only re- 
cord and tape audio equipment (400 respon- 
dents) and those having record, tape, and CD 
equipment ( 1 17 respondents). This segmenta- 
tion reflects significant observed differences 
in purchase/taping behaviors. 

Table 7-6 begins by presenting, for the last 
listening experience, the percentage of re.spon- 
dents choosing each of four formats: LP, 
prerecorded cassette, made-tape, and CD. 
Mannering's estimation results indicate that 
prerecorded cassettes are the preferred for- 
mat among non-CD owners, whereas CDs are 
the preferred format among CD owners. For 
non-CD owners, the made-tape option is the 
least preferred; for CD owners, records and 
made-tape options are least preferred.^^ Com- 
paring CD and non-CD owner format invento- 
ries (from survey question 29), Mannering 
finds that, on average, CD owners have larger 



inventories of all formats; they also have sub- 
stantially higher purchase frequencies, as in- 
dicated by *he reported number of purchases 
in the last month. This suggests that individu- 
als choosing to own a CD tend to be more ac- 
tive audio consumers. The socioeconomic 
comparison of the two groups offers few sur- 
prises: Mannering finds that CD owners tend 
to be younger and are more likely to have full- 
time employment and higher income than 
their counterparts who do not own CDs. 

Econometric Framework and Estimation 
Results^' — Assuming that resf)ondents select 
the purchase/taping format option that pro- 
vides the most satisfaction, Mannering used a 
multinomial logit choice model of individu- 
als' format choices.^® He specified the format 
choice as a function of the format choice itself, 
the price of the format, the consumer's in- 
come, his existing format inventories, his 
stock of existing audio equipment, and other 
socioeconomic conditions (e.g., employment, 
education, etc.). 

Mannering's estimated model fit the cJnta 
well. Tables 7-7 and 7-8 show the estimation 
results for those who do not own a CD player 
and those who do, respectively. Most were sta- 
tistically significant, as indicated by the t-sta- 
tistic. Furthermore, M(;nnering was able to 
conclude that consumers viewed the 
prerecorded cassette and made-tape options 
as distinct.9® 



**Thisi^fxiuf hiasumiii lx.uhminalwi via^ilandarii ixiinumutnc prixxniurus fur interrelatwliiiivcrxtt. cunt inut^u^Lhout-j ButthcM; 
could not be u.scti withuul a more extensive cross^scctional s^imple than this data set contains 

**While recfinls" mcluJe LPs. EPs. ami 4.5s, Mannering finils that LPsHPs are the (iuminant thmcc' amung a majunty ijf rtsfxjn- 
ilent:». A relatively smtil) number wf people use 45s, but ihuy ti.nd to Xhs relatively freijiiLnt purchaMirs wah largt inventunes 

*^See Mannering, op. cit., footnote 82, pp 9-15 

*Fur a description of lugit models, see D McFadden, "Econometric Models of Probabilistic Choice," in Structural Anulyi^ts ufDis 
cm* Data with Ecvnometrtc Applications (Cambridge, MA MIT Press, 198 1 j, and K. Train, Qualitative Chu,ce A/ialysw Theory, 
EconLmetrics, and an Application to Automobile Demand (Cambridge, MA< MIT Press, 1986) 

ThemethodissomewhatanalojiOus to a regression where ihe dependent variable - i e «.he format choice - ts discrete, rather than 
continuous. A t>articular advantage is that the model can be shown to be consistent with utiL'ty-maximizing behavior 

®*Mannering used a specification test developed by Small and Hsiao See Mannering ( 1989>. op cit , footnote 82, p 15, and K. Small 
and C r^sitto "Multinomial Logit Specification Tests," International Economic Review, vol 29, No 3, 1985 
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Table 7-6. -Sample Summary Statistics (avrngM unlMs othacwlae noted) 



Non-CO 


CO 


owners 




17.0 


10.26 


75.0 


28.21 


8.0 


1026 




51.27 


32.140 


40.120 


43.2 


60.5 


26.1 


34.4 


14.7 






27.6 


74.3 


86.3 


85/15 


87/13 


38/62 


58/42 


34.6 


30.5 


12.6 


12.7 


49 


61 


0 21 


1.57 


3.18 


3.18 


25.5 


58.1 



Percent choosing LP fomr It 

Percent choosing prereco* dad 

tape format 

Percent choosing made-iape format 
Percent choosing CO format 



CO irrventories 



Percent maK*/femaie 

Age (years) 

Education (years) 

Percent with full-time employment 



and CO purchases in the last month 

Number of household me<T)bers . . . 

Percent indicating sound quality ... 
is extremely important to listening 



SOURCE. Mannering. 1969 



For the non-CD groupy Mannering found a 
pre'erence against made-tapes, relative to the 
record format option; this coiUd reflect the 
time investment required for made- tapes, ^oo 
Format price, relative to household income, 
had a highly significant negative effect on the 
probability of selecting a format. The total in- 
ventory of all formats was found to have a sig- 
nificant positive effect on the made-tape for- 
mat choice that may have reflected the fact 
that active audio consumers tend to have high 
usage rates of the made-tapa option. The car 
tape deck indicator variable has the expected 



sign (positive), with those consumers having a 
car deck being more likely to select tape for- 
mats (prerecorded cassette or made-tape)^^^ 
Finally, the sound-quality indicator (from 
survey question 14) demonstrates that those 
consumers in the non-CD group who consid- 
ered that sound quality was extremely impor- 
tant were less inclined to select the pre- 
recorded cassette option. This tends to 
support the popular notion that prerecorded 
cassettes offer inferior sound quality when 
compared with records or even made-tapes re- 
corded from CDs on high-grade audiotape. 



'°^he non-CD group's slight relative preference for prerecorded cassettes over records was not statistically significant 
*°Un addition, whites were more likely to select tape options. 
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Tablo 7-7.-MultlnomIn«l Logit Estimation Results 
for Indlvldtials Not Having a CD Player In Kcf?>e or 
Car (t-statistics in paranthasit) 





Estimated 




coefficient 


Constant for prerecorded tapes 


. . . . 0.366 




(1.0297) 


Constant for made-tapes ... 


-2.92 




(-5638) 


Format purchase price fin 


-2 327 


dollars) divided by annual 


(-3.471) 


housAliold incoiTiA /in 




ttiousands of dollars) 




Total focord and tape 


. . . 0.0059 


inventory, defined for 


(1.76) 


made-tape option only 




Car tape deck Indicaior 


0 7427 


defined for tape options 


(2.59) 






0 Otherwise) 






0905 


tape options (1 if 


(2.80) 


white. 0 otherwise) 




Sourxi quality irxlicator 


.... -0.449 


variable defir^ed for 


-1 724^ 


prerecorded tape option 




only (1 if sound quality 




extremeiy important 




OothenMse) 




Number of observation . . . 


400 


log-likelihood at zero . . 


-439.44 


log-ltkelihood at . . . 


.... -272 37 


co(^*:5rgence 





Jr,b\a 7-8.-Multlnonilnal LogIt Estlmatkm Results 
for Individuals Having a CD Player In Home or Car 
(t-statiatica In paranthaaia) 

Estimated 
coefficient 



Constant for prerecorded tapes 

Constant for made-tapes 

Constant for compact discs 

Format purchase price . . 
(in dollars) divkled by 
annua! househokl income 
(in thousands of dollars) 

Sound quality irKlicator . . . 
variable defir)ed for 
prerecorded tape option only 
(1 if so'jTKi quality extremely 
important, 0 otherwise) 

Race tfKlicator defir)ed 
for compact disc optkx^ 
(1 if white, 0 otherwise) 

Classical musk: indicator . . 
defined for compact disc 
option only (1 if listen 
to classical music, 0 otherwise) 

Full-time emptoyment . . . 
indicator defined for 
rr)ade-tape optk>n only 
(1 if employed full time, 
0 otherwise) 



SOURCE- Mannenng. 1969 



Number of obsen/atk>ns . 
Log-likelihood at zero 
Log-hkelihood at convergence 



1 3351 
(3.28) 

-1.012 
(-1.37) 

0 728 
(1.096) 

-1.618 
(-200) 



-0 582 
(-137) 



1211 
(191) 

0933 
(142) 



1 166 
(154) 



117 

-162 20 
-129 29 



SOURCE. Mannenr^, 1969 



This result is particularly interesting because 
the explicit survey questions about the per- 
ceived quality of various formats (question 



15) and quality as a motivation for taping 
(question 45j) did not yield this result for the 
sample population as a wholeJ02 



'^Remember that Mannering's subsample of 517 (out of a possible 1,501 j aJI had listened to recorded music they had acquired in 
the last year. 
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For the CD group, Mannering's coefficient 
estimates are broadly similar in terms of in- 
terpretation to those for the non-CD group. 
For this group, Mannering found on average a 
preference for prerecorded cassettes to re- 
cords. As with the non-CD group (and, as 
expected) the signs of the price/income vari- 
able and the (prerecorded cassette) sound- 
quality variables were negative. Mannering 
again found that race was a significant fac- 
tor-perhaps as a proxy for other environ- 
mental/taste effects— with whites more likely 
to choose the CD format, when other things 
were held constant 

Mannering found that the classical music 
indicator showed that individuals who had 
chosen classical music (survey Q.17) tended to 
select the CD option, apparently to take ad- 
vantage of the CD*s superior sound quality. 
Finally, he found that the employment indica- 
tor suggested that individuals with fiill-time 
emplo3nnent have a preference for the made- 
tape option. 

From these estimation results, Mannering 
calculated how consumers* choices of various 
formats would respond to increases in prices 
of the formats relative to annual income. He 



reports these choice-probability elasticities in 
table 7-9 for respondents who do not own a CD 
player and in table 7-10 for those who do. AU 
the elasticities have absolute values of less 
than 1;^^ Mannering concludes that these low 
elasticities most likely reflect the habitual use 
of formats and the significance of the longer- 
term factors of musical-type preference and 
audio-equipment stocks. Interestingly, the 
absolute values of the choice-probability elas- 
ticities for both of the tape format options 
(prerecorded cassette and made- tape) are 
smaller than for the LP records and CD op- 
tions. This means that the shift in preferences 
away from one of the tape format choices 
would be smaller than the analogous shift 
away from the LP or CD option.^^ 

Consumer Welfare Effects of a Home Copy- 
ing Ban^o^—To determine the change in con- 
sumer welfare resulting from a ban on audio 
home copying, Mannering uses "compensat- 
ing variations" --mQBSMVQs of how much 
money a consumer would have to be given af- 
ter the ban, to be as well off in terms of satis- 
faction as before the ban.^^a He weighted these 
measures by consumers' reported purchase/ 
taping frequencies.^^ This calculation yielded 



'°^Esti mated coelficienls indicating prefereriLes for CDs relative to records and against naade-tapes r'ilalive to records were not 
statisticaJly significant. 

'"The coelficient was not statisticall> significant at the 95-percent level Mannering speculates that it ma> reflect the practice of 
custom taping for use in a car tape deck during the work commute. 

'^Elasticity is defined as the percentage change in one variable with respect to a l-percent change in the other For example, the 
(non-CD) choice probability elasticity with respect to LP purchase price/'household income (table 7-9) implies that a 1 percent rise in 
the price/ income ratio will give roughly a 06 percent decrease in consumers' probability of choosing records in a purchase/taping 
decision (for the CD group (table 7-10) the decrease would be about 0 4 percent). 

'^Furthern ore, for CD owners, the made-tape choice was more inelastic than the prerecorded cassette choice For non-CDowners, 
the made-tape choice was the more elastic. This contrast may reflect CD owners' option to make tapes from CDs. 

^^^See Mannering op cit., footnote 82, pp 18-23. 

'^Remember that the RIAA considers that because home taping infringes copyright, no compensation is due (H. Rosen, RIAA, op. 
cit., footnote 86 ) 

'^^^See Mannering, op cit , footnote 82, pp 19-20 For details ofthe technique, see K. Small and H Rosen, "Applieti Welfare Econom- 
ics with Discrete Choice Models," Econometnca, vol. 49, 1981 
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Tabit 7*-9.-Choic**Probabillty Elasticity Eat!mataa 
for Indivkfuala Kot Having a CD Playar in Noma or 
Car (t*tMstfct in par«nthaait) 



Elasticity with 

respect to: Basticrty 



LP purchase price (In ck)flars) -0 592 

divided by arviuai household 
income (in thou$and$ of doUars) 

Prerecorded tape purchase -0.214 

price fin dollars) divided by 
annual household income 
(in thousands of dollars) 

Made-tape purchase price -0.312 

On doliars) divided by 
ar)r>ual household tncone 
(in thousartds of doliars) 

Total record and tape inverttory, 0 346 

de(ir)ed for nruide-tape 
option only 



SOURC& M«nn«fir>g, 1909 



Table 7-10.-Cholca-Probablilty Elattictty 
Estimates for Indh^iduals Having a CD Player In 
Home or Car <t-statiatlca In parentheeia) 



Elasticity with 

respect to: Elasticity 



LP purchase price (in dollars) -0 385 

divided by annual household 
income (in thousands of dollars) 

Prerecorded tape purchase . , . -0.332 

price fin dollars) divided by 
annual household income 
(in thousands of dollars) 

Made-tape purchase price -0 221 

(in dollars) divided by 
annual household income 
(in thousands of dollars) 

CO purchase price (in dollars) ... -0416 

divided by annual household 
income (in thousarxJs of 
dollars) 



SOURCE MAniwing, I960 



a frequency-weighted average compensating 
variation of $1.62 — imposing a ban would re- 
sidt in a consumer-wdfare loss of $1.62 for 
each purchase/taping decision. This estimate 
assumes that the total number of purchase/ 
taping decisions remains the same after the 
made-tape option is eliminated, and that the 
other options are imafTected by the ban. 

This technique cannot account for the ef- 
fects of long-term changes in musical-type 
preference, equipment stock, purchase/taping 
frequencies, or use of alternative media. Al- 
though the direction of the estimate bias in- 
duced by these efifects is not clear, most of the 
excluded effects are longer-term in nature. 
This suggests that the compensating vari- 
ation obtained under these assumptions will 
be a reasonable portrayal of actual short-term 
impacts -say, over the first year after the 
ban.^^0 

The average frequency-weighted probability 
of selecting the made-tape option is 15.8 per- 
cent.^ ^ ^ This implies that the consumer values 
each made-tape at $10.25 ($1.62/0.158) -a 
reasonable value given the current prices of 
records, prerecorded cassettes, and CDs, and 
the unique characteristics of made-tapes (po- 
tentially superior sound quality, option to 
combine songs by more than one artist, ability 
to customize by selecting only desirable songs, 
etc.). To understand the implications of this 
value, consider the average consumer making 
10 purchase/taping decisions. On the basis of 
the 15.8 percent probability, this consumer 
can be expected to make 1.58 made-tapes per 
10 purchase/tapings. Using Mannering*s com- 
pensating-variation calculation indicates that 
in the short term —for example, during the 
first year after a taping ban -the consumer 
would have to be paid $16.20 ($1.62 X 10) to be 
as well off as before the ban. 



^^°This technique could also be used to used to evaluate other policies that mi^t restrict, rather than eliminate home taping. 

^ ^ ^ Note that this is hi^er than the un wei^ted percentage choosing the made-tapt option as indicated in table 7-6. This reflects the 
fact that the consumers in the sample with hi^er probabilitiesof choosing the made-tape option also have hi^er purchase/taping 
fr^hnu^cies. 
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Estimating Hypothetical Industry and 
Consumer Effects Absent Taping 

Previous analyses have not presented esti- 
mates of the economic effects of home 
audiotaping on consumers. Although the re- 
cording industry only considers lost revenues 
to be relevant for policy, consumer effects 
are important when considering society's eco- 
nomic welfare. This section will evaluate three 
t3rpes of hypothetical effects: 

• the change in recording-industry reve- 
nues (i.e., retail sales of albums or the 
equivalent), absent home taping, 

• the change in revenues from blank-tape 
sales, absent home taping, 

• the change in consumers' economic wel- 
fare, absent home taping, based on Man- 
nering's estimates of the compensating 
variation and consumers' valuation of 
homemade tapes. 

Calculations will use 1987 price and sales vol- 
ume figures, consistent with the time period 
of Mannering's estimates. The hypothetical 
change in net economic welfare, absent home 
taping, can be estimated by combining the in- 
dustry-revenue and consumer-welfare effects. 
This estimate will roughly approximate the 
net effect, because changes in industry profits 
and rents (i.e., recording and blank-tape in- 
dustry profits and royalties to performing art- 
ists and copyright holders), rather than indus- 
try revenues, should be used. We are unable to 
obtain industry data with which to estimate 
price-cost margins, thus revenues are used. 
For illustrative purposes, a "ballpark" range 
for recording industry profits and rents will be 
provided, based on the 40-percent figure that 



Greenspan presented in his testimony. OTA 
considers that this is an upper bound for re- 
cording-industry profits and rents. 

The estimates in this section select a broad 
range of plausible values for the industry and 
consumer effects, but do not attempt to ac- 
count for the fraction of music tapings that 
are fair use or are done by amateur or profes- 
sional musicians, composers, etc. 

On the basis of the number of home tapes 
assumed not to be made, we can use Manner- 
ing's compensating variation and the $10.25 
valuation of homemade tapes to estimate the 
hypothetical short-term decrease in consum- 
ers' economic welfare absent home music tap- 
ing. On the bssis of the assumed number of 
tapes that would not be made and the as- 
sumed sales displacement and/or sales stimu- 
lation effects of taping, the hypothetical 
short-term effects on recording-industry reve- 
nues can be estimated. Similarly, if blank 
tapes were not purchased to make home 
tapes, the hjrpothetical effects on blank-tape 
revenues can be estimated. 

The same starting point — i.e., the number 
of blank tapes sold in a given year— can be 
used to produce a broad range of estimates. 
Calculations of this sort are necessarily inex- 
act, since they rely on sequences of assump- 
tions and approximations. Moreover, even the 
premises used to approximate the industry 
and consumer eff'ects are subject to dispute.^ 
For a chosen framework, various approaches 
to interpreting and using survey and industry 
data are possible. Often, several alternatives 
are equally plausible, and the choice is subjec- 
tive. Thus, analysts can disagree as to the 
"preferred" calculation. 



"^See above. This point was emphasized in the RIAA comments on a draft of this report. 

' •'For example, depending on one's perspective as to the legal status of home taping, one might prefer a net-economic-welfare 
framework, as opposed to a focus only on recording-industry revenue efTects As we have seen, RIAA favors tne latter approach, while 
HRRC favors the former. 
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Tables 7-11 presents ranges for the esti- 
mated industry, consumer, and net economic 
effects absent all home taping. Table 7-12 pre- 
sents estimates absent home taping from 
prerecorded sources only. These examples 
show broad ranges of values, but the end 
points should not be interpreted as maximum 
or minimum values. 

The calcidations in table 7-11 are based on a 
range of conclusions about the hypotheticnl 
effects of a ban on home taping that the same 
set of survey data and other sources can be 
"shown** to support. The starting point for 
these is the number of blank tapes sold in 
1987. The calculations are based on: 

• Mannering's value for made- tapes, 

• estimated 1987 average retail prices of 
$7.80 per album-equivalent and $2.45 
per blank tape, 

• a 1983 Audits and Surveys finding that 
84 percent of blank tapes are used to re- 
cord music, and 

• the 1988 OTA survey finding that 79.6 
percent of tapings use new blank tape. 

The variations, a dozen examples in all, dif- 
fer according to: 

• whether an attempt is made to correct 
for business use of blank tapes,^ 

• how much sales-displacing material is 
assumed to be on each tape,^^^ 

• how the OTA survey questions on dis- 
placement are interpreted and/or dis- 



counted to produce the displacement 
rate, and 

• whether the ability to make home tapes 
is assumed to stimulate some purchases 
of prerecorded music. 

The three variations categorized under (A) 
in table 7-11 follow the calcidations in Man- 
nering's contractor report, which considered 
the effects of a ban on music taping from both 
prerecorded and broadcast sources. Manner- 
ing used industry sales data from 1987 (the 
last year that complete data were available at 
the time of writing), along with some earlier 
survey results to augment the OTA survey. 
The sales data indicated that industry ship- 
ments of prerecorded formats reached an an- 
nual rate of 637 million album-equivalents in 
1987, while roughly 388 million blank 
audiocassettes were sold. Mannering con- 
cluded that if as the 1983 Audits and Surveys 
results indicated, roughly 84 percent of blank 
tapes are used to record music, then some 326 
million blank tapes were used to record music 
in 1987. Since the OTA survey data (question 
43g) suggested that 79.6 percent of tapings 
used nonblank (preused) tapes, Mannering 
calcidated that about 409.5 nodllion blank and 
nonblank tapes were used to make home mu- 
sic tapes. On the basis of the OTa survey data, 
he also estimated that home tapes contained 
an average of 1.63 album-equivalents of mate- 
rial (questions 44d-44i). 

From responses to survey questions 451 and 
45n, Mannering determined that (for those re- 
spondents asked these questions), a net of 
about 4 of every 10 albums taped would have 



' '^According to the HRRC, some 10 percent i/f consumer purchases of blank tapes are for business use Therefore, they argue, these 
are presumably not used for music taping anu blank-tape sales should be at^justed accordingly (Gary J Shapiro et al., op. cit., footnote 
87, p. 26.) 

'**Mannering estimated that home tapes contained on average 1.63 album equivalents. The HRRC argues that consumers might 
not purchase all the recorded material on a home tape, if taping were not possible. (Ibid., p. 22) 

"^Audits and Surveys, "Home Taping in America." op. cit., footnote 1 1, A Greenspan (Hearings on S. 1739), op. cit , footnote 9, 
International Tape/Disc Association, "Report on 1987 Blank Audio Cassette Sales" (New York, ^TY. ITA, 1988), Recording Industry 
Association of America, "News Release of Apr. 19, 1988 on 1987 IndustryShipments", Warner Communications, Inc., "1981Estimate 
of Loss Due to Home Taping," op. cit., footnote 11. 
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Table 7-11. -Hypothetical Changes Absent Home Music Taping (All Sourest) - Short Term Only 



Recording industry 



a. 1d87 blank tape sald6 . 

b. base (honie use) 

c. % used formusic taping 

d. # of blani( tapes used . 

e. % of music taping on 
blank tapes 

f . # of blank & non-blank 
tapes used for home 

musk; taping 

# of aibunrvequivalents 
perhometape 



g 



h. assunied sales 

displacenf)ent rate 

I 4 of displacing album* 
equivalents 

J average 1 967 price per 
album-equivalent 

k hypothetk^fU gross 
recording-industry 
displacement change 
absent taping 

I. assunr)ed sales 

stimulation rate 

m 1987 shipnr>ents 

(album-equivalents) . . . 

n # of k)st sales 

(album-equivalents) . . 

o. hypothetk^ recording- 
Industry revenue 
stimulative change 
absent taping 



p. hypothetical net 
recordlng^nduttry 
revenue change 
absent taping 



q. 40% as hypotheticat 
net change In profHt 
and royalties , 



388M 
100% 
84% 
326 M 

79.6% 



409 5M 
1.63 



38% 
254 M 
$ 7.80 

$1981 M 
0% 



21% 
140 M 



5.4% 
36M 



$ 780 $ 780 

$1092 M $ 281 M 
0% 0% 



$1981 M $1092 M $ 281 M 



$ 792M $ 437M $ 112IM 



B 



388M 
100% 
84% 
326 M 

79 6% 



409.5 M 
1.0 



38% 
156 M 



21% 
86M 



$ 7 80 $ 7.80 



5 4% 
22M 
$ 780 



$1217 M $ 671 M $ 172 M 

0% 0% 0% 



$1217 M $ 671 IM $ 172 IM 



$ 487 IM $ 268 IM $ 69 IM 



388M 
90% 
84% 

293M 

79.6% 



d685M 

1.0 



38% 
140 M 
$ 7.80 



21'/- 
77M 
$ 780 



5.4% 
20M 
$ 7.80 



$1092 M $ 601 M $ 156M 
0% 0% 0% 



$1092 IM $ 601 M $ 1561M 



$ 437 M $ 240 IM $ 62 IM 



388M 
90% 
84% 

293M 

796% 



368.5 M 
1.0 



38% 
140 M 
$ 7.80 

$1092 M 
2% 
637 M 
13 M 



21% 
77 M 



5 4% 
20 M 



$ 7 80 $ 7.80 

$ 601 M $ 156M 
2% 2% 

637 M 637 M 
13 M 13 M 



-$101 M -$101 M >$101 M 



$901M $500IM $ 55M 



$ 396 IM $ 200 M $ 22IM 
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Tabto 7-11.-Hypoth«tical Change Ak>MKit Hoim Music Taping (All Soutom) - Stort Tarm Only (ccntlnuad) 



Biank>tape Industry 






r. # blank tapes assunried 
not purchased for 
musk: taping (1967) 
(see kjem d above) — 

t hypothetlce: revenue 
change abeent music 


326 M 
$2.45 

-$rog M 


293M 
$2.45 

-$718 M 


Consumer welfare 






u # of hofne music tapes 
not made (see item f 

V consumer valuation 

w. hypothetieai consumer* 
welfare change absent 


4095M 
$10.25 

-$4ig7 U 


368.5 M 
$10.25 

-$3777 M 


X. Range of net economic 
welfare change (based) 
on industry revenues) . 


-$3015 IM 






-$4440 IM 



NOTES 

a From induttry sale* data. Internationa! Tape/Ditc A»»ociation (rTA). 1 968 

b Accofding to tf>« HRRC. alx>ut 10% of all consunwr tape $alM U9 for profetaional (not hom«) use 

c From Audtu & 3un/ey« data. iee2 

d d*«xbxc 

e FromOTA»u(vey data. 1968 

f t * d/e 

g The 1 63 f^uf e comat from OTA turvey data. 1 968 The HRRC axguet thai conMmers might not purchase 

til the material on the madetape 
ti Various interpretations of OTA survey data. 1 968 Mannenng used the 36% and 21% figures, the HRRC 

suggested an aitemattve dtscounting yielding 5 4% 
I i«fxgxh 

1 Calculated by Mannertng from RIAA Marliet Retea/ch Committee data. 1 r*s 
k k - ixj 

I OTA survey does not ywida measure of this rate directly Forsakeofillustratic \2%ratetsMsunf>ed OTA 
data indicates that for 1 4% of recent purchases. individuaJ had hea/d selection hom atbum or by the urtist on 
ahometape 



m Album*equlvatent shipments from RIAA data. 1966 

n n » ix m 

o o - nx-$(760) 

p p - k f o 

q Townsend & Qreenspan ( 1 965) suggested that 40% of gross revenues went to company profrts and 

royalty pftyments 

r See(dj 

s CAlcutated by lyiannering from riA data. 1968 

t t-*(rxs) 

u See(0 

V Estimated by Mannering. 1969 

w w • -(u X v) 

X X p -f t -f w 



SOURCE: Office of Technology Assessment. 1969 
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Tab}« 7< 



12,^Hypoth«tlc«l Changes Ak>smt Hoim Music Taping From Pr^r^cordsd 8ourc«a - Short T«rm 



Only 



Recording industry 



a. total bUmk & nonblank 
tapes usod for home 
music taping 

b. # of aJbum-aquivaients 
perhometape 

c % of music taping from 
prerecordad sources . 



409.5 M 
1.63 
57% 



4095M 
10 
57% 



368.5 M 
10 
57% 



366.5 M 
1.0 
57% 



d. assurried sales 

disptacamsfrt rata 

e # of displacing altxjm- 

equivalents 

f . hypothetical gross 
recordino^ndustry 
displacement change 
absent taping 

(®$7.80ea) 

assumed sales 

stimulation rate 

1987 shipments 
(albunrvequtvalents) . 
#of lost sales 
(a)*xinvequivalents) 
hypotheticat recording 
industry stimulative 
change absent tapi^Q 



38% 
164 M 



21% 
80M 



5.4% 
20M 



38% 
69M 



21% 
49 M 



5.4% 
13M 



38% 
80M 



21% 
44M 



5.4% 
11 M 



38% 
60M 



21% 
44M 



5.4% 
11 M 



g 



$1131 M $ 624 M $ 156 M 



0% 



0% 0% 



k. hypothetical nef 
recordino-induatry 
revenue cherige 
absent tapir^g 



$1131 M $ 624 M $ 156 M 



$ 694M $ 382M $ 101 M 



0% 0% 



0% 



$ 624 M $343M $86M 
0% 0% 0% 



$ 604M $ 382M $ 101 M 



$ 624M $343M $86M 



$ 624M $343M $ 86M 

2% 2% 2% 

637 M 637 M 637 M 

13M 13M 13M 

$101 M $101 M $101 M 



$ 523M $ 242 M -$ 15 M 



I. 40% as hypothetical 
net change In profHa 
and royalties 



$ 452 M $ 250 M $ 62 M 



$ 27aM S 153M $ 40 M 



$ 250 M $ 137 M $ 34 M 



$ 200 M $ 07 fi: .$ 6M 
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Tabto 7»12.- Hypoth«tlcaf Change A!:Mnt Hofra Music Taping From Praracordad Sourcaa - Short Tarm Only (coittlnMad) 



BlanK-tapa kiduetry 






not purchaaad from 

(57%oftapingt) 
n. 1967 avtraga price 
per btenkta|>a 

o. hypothetical ravanua 
changa abaawt music 
toping 


166 M 
$2.45 

-$45611 


167 M 
$2.45 

-$40011 


Consurnar wotfare 






p # of homatapas 

from prtracordad 

sour cas not 
q consumer valuation 

(pof tape) 

r.. hypothetical oonsumar 
welfara change ebaam 


233M 
$1025 

-$239aM 


210 M 
$10.25 

-$2152 M 


a. Ranga of not economic 
welf are change (baaad) 
on Induetry ravenuae) . 


-$171311 






-$2576 M 



NOTES 



1 



OTAMi(V^(M«. 1098 
SMit«mhiAt«b%7 11 
• « • xbxcx d 

t.($7i0)ii# S««ll«mjtnut)t«7 11 

SM<t«mlint«bl«7-il 

RlAAd«<«.lOee 

I o g X h 

I . .($7a0)xl 



k k « t ♦ J 

I Sc^ll«mqinUbw7-il 

m 8MN«mrtnt«N«7.ii.m - 32014 or 293 Mt 

n Calcutatod by M«nn*nng from fTAdaU. 1966 

0 0 • *(m X n) 
p p - (057x«) 

q Eilimfll«dbyM*nn*nnQ. 1066 

f r- -(pxq) 

1 • «k ii ♦ 0 4 r 



SOURCE Off>c*o«TocttnologyAM«wmen(. 1969 
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been purchased if home taping were not avail- 
ableJ 17 Only those respondents who answered 
"yes" to Q.45i- indicating that they thought 
they could have purchased a recording with 
the same material, if they hxid wanted to — were 
asked these "sales-displacement" questions. 
For the entire population, after accounting for 
perceptions about the availability of a 
prerecorded version, a net of about 2 of every 
10 albums taped would have been purchased 
if home taping were not an option. Mannering 
presented calculations using both values. ^ is 
Some reviewers have subsequently argued 
that even the lower value greatly overstates 
the displacement rate that could be most 
plausibly inferred from the survey data. 
Drawing on the market research practice of 
halving the undiscounted "take rate" indi- 
cated by responses to questions like the two 
above, these reviewers suggested that a better 
assumption would be a 5.4 percent sales dis- 
placement rate J The "true" rate can be very 
confidently bounded by 0 and 40 percent. For 
each set of varialions in table 7-11, h3^theti- 
cal revenue increases have been calculated us- 
ing displacement rates of 38, 21, and 5.4 per- 
cent. 

Since fewer blank tapes would presumably 
be sold, absent home music taping, blank- 
tape revenues would decrease. Table 7-11 cal- 
culates this h3rpothetical revenue loss using an 



estimate of $2.45 for the average 1987 retail 
price.120 

Short-term consumer-welfare losses (i.e., in 
the first year) are based on the 409.5 million 
blank and no'^/olank tapes that will no longer 
be used for the made- tape option, valued at 
$10.25 per foregone made- tape (see rows u-v 
of table 7-11). These estimated consumer 
losses exceed estimated industry revenue 
gains from the ban and produce a net eco- 
nomic loss to societyJ2i 

For the calculations in variation (B) of table 
7-11, each made-tape is assumed to contain 
only one album-eq-Mvalent of material. In 
variations (C) and (D), the base of blank-tape 
sales is reduced by 10 percent to account for 
business use of blank tapes, under the as- 
sumption that these are not used for music 
taping. Also, variation (D) assumes that some 
sales of recordings are stimulated by the abil- 
ity to make home tapes from them. Because 
the OTA survey does not allow this effect to be 
measured directly, a nominal value of 2 per- 
cent was selected for illustrative purposes; ac- 
tual values may be higher or lower. 

Note that the twelve variations used as ex- 
amples produce a very broad range — by over a 
factor of 30 — of hj^thetical recording-indus- 
try revenue changes absent home audiotap- 
ing. These variations do not, however, alter 



^ net of 38 percent of taped albums were reported as would-be purchases. Respondents indicated that nearly 5 of every 10 taped 
albums are would-be purchases, but that one of these 5 would displace another purchase, leaving the net efTect at nearly 4 out of 10. 
This is roughly the same figure reported by Warner Communications in 1982 and used in the Totvnsend & Greenspan analyses. 

^^*Manneringconsidered that the upper bound is the more reasonable one, because prerecorded formats could reasonably act as a 
substitute for a customized home tape, even if the material is not exactly the same (e.g., the custom tape might delete or add a single 
song, coiroared with an •ilbum). 

» 'Shapiro et al., op. cit., footnote 87, pp. 25-27. 

^^Manneringdetermined the unit tape price from the 1984 figure ($2.24; as reported by Greenspan and ac^justed it to 1987 price 
levels by assuming an annual tape price inflation rate of 3 percent 

»2'Table 7-11 approximates this as the sum of recording, and blank-tape industry revenue changes and the change in consumer 
welfare Strictly speaking, industry profits and rents, not revenues, should be used. Therefore, table 7-11 overstates the industry 
effects ^ 

To provide some perspective as to the magnitude of this loss, Mannering estimated that for net industry revenue g ms (the sum of 
changes in recording, and blank-tape revenues) to exactly balance consumer welfare losses, the average consumer would have to re- 
quire only $2.88 (as opposed to $10 25) compensation to forego a made-tape choice, under the assumption of a 38-percent saleSKiis- 
placement ratio For a 2 1-percent ratio, the consumer would ha^e to value the made-tape at only $0.7 1, less than the price of a blank 
tape. 
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the qualitative result, which indicates a con- 
sistent lost in consumers' economic welfare 
and in societys economic welfare. Further- 
more, blank-tape revenues decrease through- 
out. 

Table 7-12 summarizes calculations similar 
to those in table 7-11, except that it only con- 
siders music taping from prerecorded 
sources. The OTA survey indicated that some 
57 percent of home audiotapings are from 
prerecorded sources (see ch. 6). In table 7-12, 
although blank-tape revenues decrease 
throughout, the losses are smaller because 
fewer sales are lost. Consumers' economic 
welfare losses are smaller because only 57 per- 
cent of home tapes are not made; similarly, 
the net economic loss to society is smaller 
than in the examples in table 7-11. 

Thus, although home taping may reduce 
the recording industry's revenues, a ban on 
home audiotaping would be even more harm- 
ful to consumers, and would result in an out- 
right loss of benefits to society, at least in the 



short term, in the billions of dollars.^22 The 
longer-term consequences of such a ban are 
less clear, and woidd depend on how the re- 
cording industry's profits were invested, how 
additional revenues would affect creativity, 
how recording companies chose to price their 
products, what new technologies were devel- 
oped, and how consumers' tastes changed. In 
the long term, the net effects on society's eco- 
nomic welfare mi^t be positive or negative* 

Mannering's analysis suggests that the so- 
cial costs of a home-taping ban can be signifi- 
cant in the short term, but that the range of 
possible effects is very broad. Moreover, the 
long-term effects are ambiguous, depending 
on responses by the recording industry and so- 
ciety's valuation of any additional works that 
are produced, absent home taping. The possi- 
ble net effects (on industry and consumers) 
must be given careful consideration in policy 
formulation. It is potentially misleading to 
base policy on an estimate of one of several 
harms or beueHts. 



•^Even ignoring effects on blank-tape revenues, the loss to society from aban would be in the $243 billion range (depending on the 
sales-displacement rate used). 
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Appendix A 

Survey Development and Review 



Survey development was in two major 
stages: 1) preliminary activities, including 
contractor selection and focus group meet- 
ings, and 2) survey instrument development 
and review, 

PRELIMINARY ACTIVITIES 
Contractor Selection 

OTA retained the services of a professional 
survey research firm, Schulman, Ronca & 
Bucuvalas, Inc. (SRBI), to develop the survey 
instrument and to administer the survey. 
SRBI was selected as the survey contractor in 
May 1988 from a field of 14 firms that submit- 
ted proposals for consideration. 

SRBPs responsibilities, as specified in the 
contract, included developing and revising a 
conceptual framework and conducting two fo- 
cus-group meetings. Then SRBI was to de- 
velop the sampling plan and survey instru- 
ment in conjunction with OTA staff and 
OTA's survey working group. The survey in- 
strument was expected to average 20 minutes 
in length (that is, it \vould be much shorter for 
respondents who did no taping or copying and 
longer for respondents who had a number of 
copying activities). After the survey instru- 
ment was completed, SRBI was to administer 
it to a nationally representative sample of 
1,500 persons of age 10 and over. 

Focu8 Groups 

SRBI held two focus-group meetings at the 
beginning of the survey development process. 
Focus groups are small discussion groups of 
about 10 people randomly selected from a 
population similar to the expected survey 
population. The meetings are structuired, in 
that the discussion leader has a specific 



agenda of questions to ask and topics to cover. 
They are, however, designed to encourage the 
participants to speak freely on the topics and 
to give their opiiiions, feelings, and impres- 
sions. The focus group meetings were espe- 
cially useful in getting immediate feedback on 
what people thought and how they talked 
about home copying issues. The meetings 
were also a preliminary test of respondents' 
reactions to proposed questions. Focus 
groups can help a surveyor identify additional 
topics of interest or change words and phrases 
that will be confusing to respondents. 

According to previous studies, young people 
are major purchasers of prerecorded audio 
products and are very active in home taping. 
For these reasons SRBI and OTA felt it essen- 
tial that the perspectives of young people be 
well represented in the focus-group discus- 
sions. Thus, while one focus group h.il all 
adults (persons over 18 years of age), the other 
had primarily young people (persons 15 
through 22 years of age). In both groups, 
nearly all of the participants owned at least 
one tape player and had purchased a record, 
prerecorded cassette tape, or compact disc 
within the past 6 months. In addition, most of 
the participants also had at least one videocas- 
sette recorder in their household, and about 
half of them had access to a personal comput- 
er. 

SURVEY DEVELOPMENT AND 
REVIEW PROCESS 

The survey instrument itself was developed 
by SRBI and OTA staff with considerable in- 
put from outside advisors and reviewers. The 
open process used to develop the survey of 
home copying was based on public involve- 
ment techniques that are commonly used in 
OTA studies. 
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Roles of Reviewers 

The advisory panel, as in most OTA studies, 
served the role of general review of the study. 
The panel included representatives of many of 
the relevant stakeholder groups, as well as 
technology experts and labor and consumer 
representatives 

Instrumental to the development of the 
survey was the survey working group. This 
group included a number of survey experts. 
Two members were familiar with earlier 
audiotaping studies, while the rest were unaf- 
filiated with any earlier work related to the 
home-copying issue. In addition, there were 
members who were specifically expert in con- 
sumer behavior issues. The survey working 
group was designed to lend technical expertise 
in the development of the sampling plan, sur- 
vey instrument, and analysis. 

In addition, there were approximately 20 
other reviewers. These included independent 
technical experts, representatives of stakehol- 
der groups, as well as OTA contractors work- 
ing on other aspects of the study. OTA staff 
mailed draft material to these reviewers, who 
retxuTied comments in writing or by tele- 
phone. In addition, some reviewers attended 
meetings of the advisory panel and survey 
working group and contributed to the discus- 
sions. 

Throughout this appendix, members of the 
above three groups are collectively referred to 
as "reviewers** unless there is a particular rea- 
son to specify members of the advisory panel 
and survey working group separately. 

The reviewers gave invaluable comments 
and advice as the survey instrument was de- 
veloped. But the actual work of creating the 
survey instrument was performed by the sur- 
vey contractor, SRBI, in consultation with 
OTA staff. Of course, OTA remains responsi- 



ble for the final content of the survey instru- 
ment. 

Mcijor Points of Controversy Early 
in the Review Process 

OTA staff and the survey contractor dis- 
cussed early ideas for the sampling plan and 
conceptual framework of the survey at the in- 
itial meetings of both the advisory panel and 
the survey working group. In addition, the 
survey working group reviewed an early draft 
of the survey instrument at its first meeting. 

Three major points of controversy arose 
during the initial meetings of the advisory 
panel and the survey working group. These 
had to do with the scope of the survey and the 
sampling plan. OTA originally planned to ask 
questions about audio, video, and computer 
copying in the same survey. The survey popu- 
lation was intended to be a nationally repre- 
sentative sample of 1,500 persons of age 10 
and over. Some members of the survey work- 
ing group and advisory panel (representing 
primarily the stakeholder groups on both 
sides) argued forcefully that OTA should fo- 
cus only on audiotaping. They argued that 
audio, video, and computer copying were fun- 
damentally different and could not be treated 
in the same survey. Audiotaping, according to 
their reasoning, v/as the problem currently of 
interest to the Congress. They held that OTA 
should conduct a detailed analysis of home 
audiotaping that would attempt to resolve the 
differences seen in previous studies. To this 
end, these reviewers considered that OTA 
should attempt to give a definitive answer to 
such questions as: 

• How much audiotaping is done each 
year? 

• How many sales of prerecorded, copy- 
righted material are displaced by home 
taping? and 
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• To what extent are sales of recordings 
stimxilatea by home taping?^ 

All reviewers agreed that OTA's original 
plan to include audio, video, and computer 
copying was extremely ambitious and woidd 
be difficult to accomplish in a single survey in- 
strument. Most reviewers did, however, sup- 
port OTA*s goal of keeping the survey focus as 
broad as possible. Although audio taping 
shoxddbe the primary topic of the study, most 
reviewers agreed that questions on videotap- 
ing and computer copying woxdd help to form 
a better context for policy analysis, and woxdd 
perhaps serve as a basis for future work. As it 
turned out, at a later stage of the survey devel- 
opment process, the section on computer 
cppying had to be deleted because of question- 
naire length. 

In a related area of controversy, some re- 
viewers suggested that the sample population 
should be 1,500 audiotapers rather than 1,500 
members of the general public, only some of 
whom would be tapers. It would be possible, 
with a sample of all tapers, to ask more de- 
tailed questions and to make finer distinc- 
tions, for example, between heavy tapers and 
occasional tapers. These reviewers suggested 
that such an approach woxdd niake it possible 
for OTA to properly weight the responses and 
to make more accurate estimates of the 
amoimt of taping and the level of economic ef- 
fects on the recording industry. 

By the same token, some of the same re- 
viewers objected to including opinion ques- 
tions. They suggested that the OTA survey 
should focus on questions about audiotaping 
activity, and not include any questions about 
attitudes toward taping or toward intellectual 



property or opinions related to policy options. 
They pointed out that there would not be 
time, in an average 20 minute interview, to do 
a thorough study of audiotaping activity and a 
thorough opinion poll as well. 

Most reviewers supported OTA's original 
plan to interview the general public and to in- 
clude opinion and attitude questions. They 
felt, as did OTA staff, that only a study of the 
general public coxdd give a clear picture of the 
extent of home taping and cop3ring. Opinion 
questions give the opportunity to see what re- 
lationship>s exist between taping activity and 
attitudes toward intellectual property. Previ- 
ous studies have not usually considered these 
two topics together. 

Further, it is useful to understand major 
similarities and differences in attitude be- 
tween tapers and other members of the pub- 
lic. If the attitudes of tapers and nontapers to- 
ward intellectual property are essentially 
similar. Congress may wish to take a different 
approach to new policy than it would if the at- 
titudes are very different. In determining how 
effective potential policy alternatives will be, 
it is useful to gauge how acceptable they seem 
to the population as a whole as compared with 
their acceptability to a special interest group 
(e.g., people who make home audiotapes). 

The final area of controversy dealt with ac- 
curacy. Some reviewers suggested that OTA 
would not be able to get accurate information 
from a survey on taping and cop3ring activity. 
They suggested that some tapers, believing 
their actions to be illegal or immoral, would 
simply answer untruthfully. Other respon- 
dents woxdd intend to answer truthfully, but 
their answers would be inaccurate owing to 
faulty recall and "telescoping.''^ 



^Excerptedfrom. RobertS.Schwartz,McDermott,Will&Emory and member, sui^eywor^ 
Steven Brenner, Cornell, Pelcovits & Brenner, Consultants for Home Recordmg Rights Coalition, memorandum to OfTice of Technol- 
ogy Assessment, July 8, 1988, p. 4. 

^Telescoping refers to inaccuracy in remembering the time elapsed between events or the number of events in a time period ?aen 
events that occurr«i outside the reference period are recalled as occurring within the reference period 
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Some reviewers stated that OTA would not 
get accurate information about the number of 
records or tapes a respondent owned, for ex- 
ample, owing to faulty recall. The only way, 
they said, to determine how many homemade 
tapes a person has would be to count them 
during an in-person interview. These review- 
ers were particularly worried that if OTA used 
results of the survey to calculate economic 
harms to industry, the calculation would be 
inaccurate. A number of earlier studies have 
estimated losses to industry by extrapolating 
the number of hours of taped music (or the 
number of taped songs) in home tape libraries 
and multipl3dng that number by the price of 
purchased recordings. If OTA used such an 
approach, the results would be lower than ac- 
tual, since people are most likely to underesti- 
mate the number of tapes in their libraries. 

The problems of dishonesty, faulty recall, 
and telescoping were recognized to be prob- 
lems of all survey research. Few reviewers 
thought that dishonesty would be a serious 
problem. In the experience of SRBI and other 
researchers, respondents are generally hon- 
est, even about sensitive issues, so long as the 
questions are phrased in a nonjudgmental 
way. The possibility of conflict between the re- 
spondents' behavior and belief could be mini- 
mized by asking behavioral and attitude ques- 
tions at different times. For example, the OTA 
survey was designed to ask about taping be- 
havior first; questions about beliefs and opin- 
ions, which might be considered somewhat 
judgmental, were clustered at the end of the 
survey. 

Faulty recall and telescoping can be mini- 
mized but not eliminated. The way to mini- 
mize these problems is to concentrate on 
questions about a specific event (e.g., the last 
time the respondent purchased or used a cer- 
tain object) or about a very recent time period 
(e.g., events in the past week or pciJt month). 
The OTA survey focused on activities of the 
past week or month, or on the most recent and 
the next most recent experience of purchas- 
ing, listening, copying, etc. A few questions 



asking for annual estimates were retained, 
mainly for screening purposes (e.g., a person 
who had not viewed a videotape in the past 
year was considered a nonviewer and excused 
from further questions in that section) and to 
afford a general comparison with results from 
some previous studies. 

The problem of faulty recall remained, of 
course. We could only expect that the answers 
to such questions as "Approximately how 
many audiotapes do you own?" would be only 
the respondent's best estimate, not absolute 
truth. As is discussed in the chapter on eco- 
nomic analysis, OTA's approach differed from 
that of earlier estimates of industry losses. 
For the purposes of this analysis, each respon- 
dent's best estimate was adequate. 

Comments on Later Stages of Review 

Eleven more drafts of the survey instru- 
ments were created, and there were three ad- 
ditional rounds of review following the initial 
meetings of the advisory panel and sur ey 
working group. Reviewers were invited twice 
more to comment on any aspect of the survey 
instrument, including possible inclusion, de- 
letion, or rewording of questions. In the last 
round, immediately before the survey went 
into the field, reviewers were invited to screen 
the final survey questions for possible biases 
in the wording only. 

The review procedure for the survey work- 
inggroup was the most detailed. After reading 
a draft of the survey, members submitted 
written comments and then participated in a 
1-hour (or sometimes, multi-hour) telephone 
conference call to discuss their comments in 
detail with OTA and SRBI staff. Several other 
reviewers, including representatives of 
stakeholder groups, also elected to submit de- 
tailed comments and to participate in confer- 
ence calls. Other reviewers and advisory panel 
members presented briefer comments in writ- 
ing or by telephone. 
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Some of the reviewers, specifically the sur- 
vey research experts advising the Recording 
Industry Association of America, Inc. (RIAA) 
and the Home Recording Rights Coalition 
(HRRC), submitted sample questions that 
they thought should be included in the survey 
instrument. Some of these were very helpful 
to OTA in developing its own survey. For ex- 
ample, the series of questions about the most 
recent purchase of records, prerecorded cas- 
settes and CDs was groatly improved by 
adopting a modified version of questions de- 
veloped by the HE^C and its consultants.^ 

Some suggested questions from stakehol- 
ders could not be used, however, either be- 
cause they went into a level of detail that was 
inappropriate for the OTA survey or because 
they would have introduced or exacerbated a 
bias in the survey. For example, HRRC and its 
consultants also offered an tensive and well- 



developed series of questions about taping of 
noncopyrighted material."* 

These questions, designed to count every 
occasion of such taping, would have been use- 
ful if OTA had been attempting to calculate, 
for example, what percentage of audiotapes 
are used nationwide for purposes other than 
to tape copyrighted music. This had been 
done in some previous surveys. This was not 
OTA's objective, however, and the detailed in- 
formation, while interesting, would have been 
inappropriate. The OTA survey includes a 
simpler section on taping of noncopyrighted 
material that is better balanced with the sec- 
tion on music taping and is more suitable for 
this study. 

Comments of all reviewers were very help- 
ful in removing biased and leading questions 
from the surveys. 



^»See, for example. Robert S. Schwartz, Joseph Smith, and Steven Brenner, personal communication, July 18, 1988. 
*Ibid. 
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Survey Questionnaire 



DESIGNATED RESPONDENT INTRODUCTION 



Hollo, I*m from SRBI, tna notional statistical research organ- 

ization in New York City. We are conducting a study for the Office of Technology 
Assessment of the U.S. Congress on home audio and video technology. The study 
will help to Inform Congress about how the public uses home audio ond video 
technology and their attitudes about some policy alternatives In these areas. 
Your answers will be treated as strictly confidential. 

Let me begin by asking a few questions about home video technology. 

la. Do you currently have a vldeocassette recorder, a VCR, In your household? 



Yes 1 SKIP TO Q. 2 

No 2 

Refused/Not Sure.. 3 

lb. Have you owned, borrowed or rented a VCR at any time In the past month? 

Yes .1 SKIP TO Q. 3 

No 2 



Refused/Not Sure. .3 

1c. Have you purchased a prerecorded wldeccassette, either for 
yourself or someone else In the post year? 



Yes 1 SKIP TO Q. 8b, PAGE 6 

No 2 SKIP TO Q. 9, PAGE 7 

Not sure 3 SKIP TO Q. 9, PAGE 7 

Refused k SKIP TO Q. 9, PAGE 7 



2. How many working VCRs do you currently have In your household? 



None 0 

One 1 

Two 2 

Three or more. .3 
Refused ^ 

IF UNDER 17 YEARS OLD, SKIP TO Q. 9 (PAGE 7) 

3. In the past month, on how many occasions have you (READ ITEM)? 




Made a videotape with o home video camera. 
Rented a videotape from a club or store. . . 

Borrowed a videotape from a library 

Recorded a program from television 

Copied a prerecorded videotape 

Purchased a prerecorded videotape 



None... 00 Not sure... 99 

None... 00 Not sure... 99 

None... 00 Not sure... 99 

None... 00 Not sure... 99 

None... 00 Not sure... 99 

None... 00 Not sure... 99 



217 



29:y 



218 • Copyright and Home Copying: Technology Challenges the Law 



ka. How mony videotapes. Including blank videotapes, would you say that 
you currently have In your household? Your best estlmote Is fine. 

NUMBER VIDEOTAPES 



None 00 SKIP TO Q. 8a 

Not sure. . . .99 

b. How many of these videotapes, if any, were purchased as prerecorded 
videotapes? 

NUMBER PRERECORDED TAPES 



None 00 

Not sure. .99 

c. How many videotapes do you have (in the household), if any, 
that were mode with a home vldeocomero? 

NUMBER OF VIDEOCAMERA TAPES 



None 00 

Not SL'**? . . .99 

d. How many videotapes do you h;;<ve (In the household), if ony, that 

contain programs recorded from television or copied from other topes? 

NUMBER OF HOMEMADE TAPES 



None .00 

Not sure. . . .99 

5a. When was the most recent time that you mode or acquired a videotape, 
not Including blank topes? 



Today .... 




0 








Number of 




1 








Number cf 


Weeks Ago. . . 


. .2 








Number of 


Months Ago. . 


. .3 


RECORD 


ON 


FLYSHEET 


Number cf 






RECORD 


ON 


FLYSHEET 


Not t 




. ,5 
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IF 12 MONTHS OR MORE IN 0. 5A, SKIP TO AUDIO SECTION, PAGE 7 
&u. Wos thot o prerecorded vldeotope thot you purchosed, o prerecorded tope 
thot someone else purchosed for you, o program thot you recorded from TV, 
o vldeotope thot you copied, or o vldeotope someone mode for you? 



Progrom you recorded 



Vldeocomero tope (vol.). 
Never hove ocqulred my c 
Rented or borrowed (vol. 
Not sure 



. , 1 


SKIP TO 6o 




2 


SKIP TO 6o 






SKIP TO 6c 




, 5 


SKIP TO 6o 




, ,6 


SKIP TO 6o 




, 7 


SKIP TO 0. 9, 


PAGE 7 


8 


ERROR, REPEAT 


0. 5q 


9 


SKIP TO 0. 9. 


PAGE 7 



5c. Whot kind of progrom were you recording? 



5d. Did you moke thot tope to keep or to use only tempororlly? 

To keep 1 

Use temporarily 2 

Not sure 3 

5e. Did you use o new blonk tope to moke the recording or did 
you tope over onother recording? 

New blonk tope 1 

Toped over 2 

Not sure 5 

6o. Not counting recordings mode from television or home vldeocomeros. hove 
you ever copied a vldeotope (prerecorded or home recorded) either for 
yourself or for someone else? 

Yes 1 

No 2 SKIP TO 0. So 

Not sure 3 SKIP TO Q. 8a 

6b. When wos the most recent time thot you copied o vldeotope. 
either for yourself or someone else? 

Todoy 0 

Number of Doys Ago 1 

Number of We^. ,i Ago 2 



Number of Months Ago 3 RECORD ON FLYSHEET 

Number of Years Ago ^ ^ RECORD ON FLYSHEET 

Not sure 5 
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IF 12 MONTHS OR MORE IN Q. 68 (5A IF NO 68). SKIP TO 0. 7A 
6c. Wer« you moking thot copy from o rented or purchased prerecorded tope 
or from a tope thot you or someone else hod mode? 

Rented or purchoted tope 1 

Tope you/someone else hod made 2 

Hot sure 3 

Refused , .h 

6d. Where did you obtain the tope that you were copying? 

Own original i 

Family 2 

Friend/co-worker 3 

Public library.... 4 

Video rental club/store. . .5 
Other (SPECIFY) 

, . .11 

Not sure .12 

6e. Did you moke that tape to keep or to use only temporarily? 

To keep 1 

Use temporarily 2 

Not sure. ...... 3 

6f . Old you use a new blank vldeotope to moke the recording or did you 
tape over onother recording? 

New blonk. 1 

Taped over. . 2 

Not sure .... 3 



6g. Why did you copy it? Anything else? 



6h. To the best of your knowledge, could you have purchased thot on 
prerecorded tape, if you had wanted? 



Yes 1 

No 2 

Not sure. . .3 
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7a. In the post yeor, from obout how mony persons outside of your household, 
if ony, hove you borrowed vldeotopes? 

NUMBER 

None. . . . 0 SKIP TO Q. 8a 

Not sure. . .99 

7b. How often, If ever, do you borrow vldeotopes from persons outside 
of your household l£ order to copy them ? Would you soy ot 
leost weekly, ot leost monthly, o few times o yeor, rorely or never? 



At leost weekly 1 

At leost monthly 2 

Few times o yeor 3 

Rorely ^ 

Never 5 

Not sure 6 



8o. Hove you ever purchosed o prerecorded vldeocussette tope, either for 
yourself or someone else? 

Yes 1 

No 2 SKIP TO 0. 9. PAGE 7 

Not sure... 3 SKIP TO 0. 9, PAGE 7 

8b. When wos the most recent time thot you purchosed a prerecorded 
vldeotope, either for yourself or someone else? 



Todoy 0 

Number of Doys Ago 1 

Number of Weeks Ago 2 

Number of Months Ago 3 

Number of Yeors Ago 4 

Not sure 5 



IF ONE MONTH OR MORE IN 0. 8b. SKIP TO 0. 9 
8c. How many prerecorded vldeotopes did you purchose on 
thot occoslon? 

NUMBER 

Not sure. . .99 
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AUDIO SECTION 

Now, we'd Ilka to chonge to some questions obout music ond home oudlo technology. 

9. How importont on activity to you do you consider listening to music — 
extremely importont, quite Importont, slightly importont, or not 

at all Important? 

Extremely important.. 

Quite Important 2 

Slightly Important ,....3 

Not ot all Important k 

Not sure 5 

10. During the last seven days, approximately how much time did you spend 
listening to music on the radio ond television ? 

HOURS MINUTES 

None 0 

Not sure. . .99 

11. Not including music on radio and television, approximately how much time 
m the last seven days did you spend listening to music on records. 
oudiotopes and CDs , not including background music in public places 
(e.g., stores, offices, elevators, bars). 

HOURS MINUTES 

None 0 

Not sure. . .99 
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12a. Which of the following types of oudio equipment do you hove in your 
homo or cor. Do you hove o (READ ITEM)? 



—120— 
Do 
Hove 



Q.l2b 
MOST 
USED 



a. Record ployer. 



b. Cossette tope deck in 
o hcjie stereo system. . 



1 



c. Cossdtte tope deck 
in o cor. 



d. Compoct disk ployer. 



e. Wolkmon-type portoble 
cossette ployer 



f . . )rtoble rodio/tope ployer 
(including boom box) . ... 



g. None of the obove. 

h . Refused 

i. Not sure. 



3 



6 
7 
8 



3 



6 

7 SKIP TO Q. 

8 SKIP TO Q. 
9 



IF MORE TH*M ONE ITEM -HAVE- IH Q- 12o ASK: 

12b. Which of these oudio systems or components do you use most frequently 
to listen to music on records, oudiotopes or CDs? RECORD ABOVE. 

IF ANY CASSETTE PLAYER REPORTED IN Q. 12o ASK: 

12c. Do ony of your cossette tope docks hove two or more cossette drives 
(duol cossettes)? 



Yes. 
No. . 



Not sure. 



.1 

.2 SKIP TO Q. 13 
.3 SKIP TO Q. 13 



12d. Do ony of your cossette recorders hove o high speed dubbing 
or fost dubbing feoture? 



Yes 1 

No 2 

Not sure. . .3 
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13. How would you describe the sound quolity of your (ITEM FROM Q.i2b) 
— would you soy it is excellent, verv good. good, foir or poor? 

Excellent.. i 

Very good 2 

Good 3 

Foir 

Poor 5 

Not sure 6 

U. How importont is it to ycu to get high quolity sound when you listen to 
music? Is it extremely irnportont. quite importont, slightly importont 
or not ot oil important? 

Extremely importont i 

Quite importont 2 

Slightly importont 3 

Noc ot oil importonc 

Not sure 5 

15. Now. I»d like to get your opinion of the sound quolxty of different types of 
recorded music. Dosed on your experience, whot you've reod or whot you hove 
been told. Using o scale of 1 to 7. whertj 1 meoas reolly poor sound quality 
ond 7 meons reolly excellent sound quolity. where would uou rate the sound 
quality of (READ ITEM) 

ROTATE LIST 

POO^ EXCELLENT NOT 

SOUND SOUND SURE 

( )Compact disks 1 2 3 i^ 5 g 7 8 

( )LP records 1 2 3 ^^ 5 6 7 a 

( )^^5 records 1 2 3 f> 5 6 7 8 

( )Prt-recorded cassettes 1 2 3 5 6 7 a 

( )TQpes copied from 

1 2 3 5 6 7 8 

( )TQpes copied from 

LP records 1 2 3 f> 5 6 7 a 

( )TQpes copied from 

pre-recorded cossettes 123^^567 a 
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16. When was the lost time you listened to music on records, audiotapes, 
or CDs, not including radio or television or background music in 
public places (e.g.. stores, offices, elevators, bars)? 

Todoy 0 

Number of Days Ago . , 1 

Number of Weeks Ago. ... .2 

Number of Months Ago..., 3 

Number of Years Ago. . . . .^j- 

Not sure .5 

IF 12 MONTHS OR MORE IN Q. 16, SKTP TO Q. 29 

17. What kind of music were you listening to that time? 



18, Where were you listening to it at home, in the car. ot a friend's. 

at work, ot school or somewhere else? 

Home 1 

Cor 2 

Friends 3 

Work ^ 

School 5 

Other (SPECIFY) 

. .11 



19. How many other persons, if any. were listening to the music with you? 

PERSONS 

None 0 

Not sure. . .99 

20Q. Were you listening to records, audiotapes or CDs? MULTIPLE RECORD IF NECESSARY 

IF ONLY ONE FORMAT RECORDED IN Q. 200, SKIP TO Q. 20c 

20b. Which did you listen to last, on that occasion? SINGLE RECORD 

20c. How many different (FORMAT IN Q. 20a/b) did you listen to that time? 
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Q.20a 
TYPES 
LISTENED 



Records 1 



Topes . 



CDs 3 

Not sure k 



Q.20b 
LAST 
LISTENED 

1 



3 



Q. 20c 
NUMBER 
LISTENED 



99 



RECORD ON FLYSHEET 
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21. How long did you listen to (FORMAT IN Q. 20o/b) thot time? 



HOURS MINUTES 



None .0 

Not sure 99 

22. Wos the (record/tope/CO) yours or someone else's? 
(IF MORE THAN ONE. USE LAST LISTENED) 

Yours. 1 

Someone else's..., 2 SKIP TO Q.29 
Don't recoil. .... .3 

23. How long hod you had thot recording? 

Less thon o day 0 

Number of Doys 1 

Number of Weeks 2 

Number of Months ... .3 

Number of Yeors . . . . 

Not sure 5 

2i^Q. How did you obtoln thot (record/tope/CD) — did you buy it, borrow it, 
receive It os o gift, make It or something else? 







SKIP TO Q. 


2^d 


Other household member bought (vol.). 


. .2 


SKIP TO Q. 


29 






RECORD ON 


FLYSHEET 






RECORD ON 


FLYSHctT 






SKIP TO Q. 


25 


Other (SPECIFY) 









.11 



IF AUDIOTAPE IN Q. 20o/b ond BORROWED OR GIVEN IN Q.2ifrO, ASK Q. 24b 
ALL OTHERS SKIP TO 0.29 

2^^b. Wos thot o prerecorded oudlo cossette thot someone 
hod purchosed or on oudlotope thot someone hod made? 

Prerecorded cossette purchosed 1 

Audlotope someone hod mode..... 2 

Not sure 3 

2i^c, Who or where did you get It from? 

Household member 1 

Other fomlly . 2 

Friend/ co-worker 3 

Llbrory , 4 

Store. .5 

Other. . 11 



-> SKIP TO 0. 29 
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24d. How much did you poy for It? Your best estimate Is fine. 

Less than $5 ...1 1 

$ 5 - 9.99. 2 \ 

$10 - 1^.99. . . 3 I Q. 29 

$15 - $19.99 k I 

$20 or more 5 t 

Not sure 6 I 

25. Where did you obtain the music for that tape? MULTIPLE RECORD IF NECESSARY 

Music on radio... ..1 

Music on TV 2 

Own prerecorded record/cassette/CD. ....... 3 

Someone else's record/cassette/CO ...^ 

Tape you had mode. 5 

Tape someone else had made. 6 

Other (SPECIFY) 

, 12 

Not sure., . 13 

26a. Did the audiotape you made contain one or more whole LPs, cassette albums or 
CDs? 

Yes, whole LPs/albums/CDs 1 

No 2 

Not sure. 3 

26b. Did the audiotape you mode (also) contain a mixture of selections from 
LPs, kb*s, cassettes or CDs? 

Yes, mixture 1 

No . .2 

Not sure. 3 

27. About how much of your personal time. In all, was taken up in 
assembling the moter^'als and making that tape? 

HOURS MINUTES 



None ......... 0 

Not sure 99 

2da. Do you recall what grade of audiotape you used to make that recording? 

Yes. recall 1 

No 2 SKIP TO Q. 29 

Not sure 3 SKIP TO Q. 29 
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28b. whot grode of tope did you use? 

Normal blos/ferrlc oxide/Type 

High blo»/chrome/Type II 2 

Metol tope/Type iv 3 

Other (SPECIFV) 

k 

Hot eure 5 

29. People have different types of oudlo recordings. We*d like to know o 
little obout the types of recordings thot you own. Approximately how 
many (ITEM) do you own: 

RANGE NOT 
NONE 1-10 11-25 26-50 51-100 100+ SURE 

o. Compoct disks 1 2 3 5 6 7 

b. 1^5 Records.... 1 2 3 «fr 5 6 7 

c. LP Records 1 2 3 «f 5 6 7 

d. Audlotopes 1 2 3 k 5 6 7 

IF NO AUDIOTAPES IN Q.29d, SKIP TO Q. 300 
Of the oudlotopes you own, how many ore: 

e. Pre-recorded 

audlocossettes 1 2 3 <fr 5 6 7 



f. Audlotopes thot 
you hove made. 



g. Audiotapes someone 

else made for you ....... 1 2 3 k 5 6 7 

IF "BOUGHT- IN Q.2'fO, SKIP TO Q. 30b 

30Q. Hove you ever purchosed o record, prerecorded oudlocossette or CD? 
Yes 1 

No. 2 SKIP TO Q. 380 

Not sure... 3 SKIP TO Q. 38o 

30b. When wos the lost time you purchosed o record, prerecorded oudlo- 
cossette or CD? 

Todoy. ...... 0 

Number of Doys Ago 1 

Number of Weeks Ago 2 

Number of Month? Ago.... .3 RECORD ON FLYSHEET 

Number of Yeors Ago k RECORD ON FLYSHEET 

Not sure 5 
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IF 12 MONTHS OR MORE IN Q. 30B, SKIP TO Q. 38A 

31 . What did you buy on thot occosion? How many? 

Prerecorded oudlocossettes 1 None 00 Not sure.. 99 RECORD ON FLYSHEET 

LP records 2 None 00 Not sure . . 99 

i¥5 records... 3 None 00 Not sure.. 99 

CDs ^ None 00 Not sure.. 99 

Not sure .5 

32. What (was/were) the title of the recording(s) you purchoseo ond the nome 
of the performer or group? IF MORE THAN THREE, ASK FOR THE FIRST THREE 

ITEM 1 ITEM 2 ITEM 3 

TITLE: 

PERFORMER /GROUP: 



Not sure 0 0 0 

33. Was the recording of (ITEM) on record, oudiocossette or CD? 



Record 1 1 1 

Cassette 2 2 2 

CO.... 3 3 3 

Not sure 'f->Q.37o 'f«>Q.37o ^•>0.37a 

3^0. How much did you pay for it? Your best estimote is fine. 

ITEM 1 ITEM 2 ITEM 3 

Less thon $5 1 1 1 

$ 5 - 9.99 2 2 2 

$10 -1^^.99 3 3 3 

$15 -19.99 4 k k 

$20 or more 5 5 5 

Not sure 6 6 6 

3^b. At the time you bought this (record/cossette/CD) did you expect 
to tope from it? 

Yes 1 1 1 

No 2 2 2 

Not Sure 3 3 5 

3^c. Have you made o tope from this (record/cossette/CD)? 

Yes 1 1 1 

No 2 2 2 

Not Sure 3 3 3 
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35. Before buying (ITEM), hod you ever heord selections from 
the recording or by the performer before? 

yes 1 1 1 

No 2-> 0.37O 2-> 0.37O 2-> 0.37o 

Not sure . .3-> 0.37o 3-> 0.37o 3-> 0.37o 

36. Before buying It, hod you heord the recording or the performer on: 

ROTATE LIST 

( )Radlo or television 1 1 1 

( )Live concerts....: 2 2 2 

( )Records, prerecorded 

cossettes or CDs 3 3 3 

( )Topes mode by 

you or others k 

IF ONE MONTH OR MORE AGO IN 0. 30b. SKIP TO 0. 37e 

37o. Not counting the purchose thot you Just told me obout. when was the next 
most recent time you purchased o record, prerecorded cossette or CD? 

Todoy 0 

Number of Doys Ago 1 

Number of weeks Ago 2 

Number of Months Ago 3 RECORD ON FLySHEET 

Number of yeors Ago k RECORD ON FLy SHEET 

Not sure 5 

IF 12 MONTHS OR MORE IN 0. 37o. SKIP TO 0. 37e 

37b. Whot did ycu buy on thot occoslon? How many? 

NUM8ER 

Prerecorded cassettes 1 

LP records 2 

records 3 

CDs k 

Not sure 5 

IF ONE MONTH AGO OR MORE IN Q.37q. SKIP TO Q. 57e 

37c. On how many occoslons. In oil. hove you purchosed o record, prn- 
recorded cossette or CD in the post month? 

IF ONLy TWO. SKIP TO Q. 37e 





00 


Not 


sure. 


.99 RECORD ON 


None. . 


. .00 


Not 


sure. 


.99 






Not 


sure. 


.99 




.00 


Not 


sure. 


.99 



Not sure. 99 
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37d. During the post month, how mony (ITEM) would you estlmote 
thot you hove purcnosed? 

NUMBER 

Prerecorded cossettes 'i None 00 Not sure.. 99 

LP records ..2 None 00 Not sure.. 99 

records ..3 None 00 Not sure.. 99 

CDs None.... .00 Not sure. .99 



IF PRERECORDED CASSETTES PURCHASED IN Q. 31 OR 0. 37b, SKIP TO 0. 38o 

37e. When wos the lest time thot you purchosed o prerecorded oudlocassette? 

Todoy 

Number of Doys Ago.. 
Number of Weeks Ago. 
Number of Months Ago 
Number of Yeorc Ago. 

Not sure. 

Never 

3do. Hos anyone ever given you o record, oudlotope or CD os o gift? 
Yes 1 

No 2 SKIP TO Q. i>0 

Not sure... 3 SKIP TO w. 

38b. When wos the lost time thot someone gove you one os a gift? 

Todoy 

Number of Doys Ago.. 
Number of Weeks Ago. 
Number of Months Ago 
Number of Yeors Ago. 
Not sure 

Ir 12 MONTHS OR MORE IN Q. 388, SKIP TO Q. 38E 



38c. Whot did you receive on thot occoslon? How many? 

NUMBER 

Prerecorded oudlocossette. . 1 None 00 Not sure.. 99 RECORD ON FLYSHEET 



Home mode oudlotope.... 2 None 00 Not sure.. 99 

LP records 3 None 00 Not sure.. 99 

45 records ^^ None 00 Not sure.. 99 

CDs 5 None 00 Not sure.. 99 

Not sure, 6 



0 

1 
2 
3 

5 
6 



RECORD ON FLYSHEET 
RECORD ON FLYSHEET 
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IF ONE MONTH OR MORE IN Q. 38b. SKIP TO Q. 38e 

38d. During the post month, on how mony occoslons, in oil, did you 
rocaivo a record, oudlotope or CO os a gift? 



NUfieER 



No others. . . .#0 
Not sure. .... .99 

IF PRERECORDED CASSETTE TAPES REPORTED IN Q. 38c, SKIP TO Q. 40 
38e. When was the most recent time, if ever, that you received a 
prerecorded oudlocossette as a gift? 

Todoy . 0 

Number of Doys Ago 1 

Number of Weeks Ago 2 

Number of Months Ago 3 

Number of Years Ago 4 

Not sure 5 

Never 

40. In the past yeor, have you used on audio recorder to tape music from 
either radio, television, records, topes or CDs? 

Yes 1 

No 2 

Not sure 3 

4lQ. In the post year, nove you used on oudlo recorder to tope onythlng else 
at home. Including voices, answering machine messages and dictation? 

Yes 1 

No .2 SKIP TO Q. 43a 

Not sure 3 SKIP TO 0. 43o 
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^^b. Which, if ony, of the following things hove you recorded in the post year? 
{INTERVIEWER: CODE ONLY YES ANSWERS) 

Yes 



a. Fomily member voices 1 

b. Music performed by you. fomily members, or friends 2 

c. Sp^ciol occosions. like birthdays and weddings .3 

d. Telephone onswering machine messages ^ 

e. Letters, messages and reports for work or school 5 

f. Messages or instructions for others 6 

g. Meetings. 7 

h. Lectures, classes or sermons 8 

i. Dictation for home or office 9 

J. None of the above 10 

IF NO "YES- IN Q. 'fib. SKIP TO Q. ^^Sa 



<fr1c. When wos the last time you mode a recording of (this/any of the&e) type? 

Today 

Number of Ooys Ago.. 
Number of weeks Ago. 
Number of Months Ago 
Number of Years Ago. 
Not sure. ...... 

IF 12 MONTHS OR MORE IN Q. 'He. SKIP TO 0. 'fSa 

^1d. Do you recall what grade of audiotape you used to make thct r-ecording? 

Yes. recoil 1 

No 2 SKIP TO Q. 'Hf 

Not sure 3 SKIP TO Q. 'Hf 

<^le. What grade of tape did you use? 



Normal bias/ferric oxide/Type 1 1 

High bias/chrome/Typ-5 II 2 

Metal tape/Type IV 3 

Other (SPECIFY) 

if 

Not sure 5 



.0 

.1 

.2 

.3 RECORD ON FLYSHEET 

.if RECORD ON FLYSHEET 

.5 
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k^f. Old you use a 30 minute, 60 minute, or 90 minute tope? 

30 minute 1 

60 minute 2 

90 minute 3 

Other (SPECIFY) 

i> 



Not «ure 5 



IF ONE MONTH OR MORE IN Q. ^1c, SKIP TO Q. 'f3o 

^^2. During the post month, on how mony occoslons. In oil, hovo you 
mode on oudlo recording of ony of ther*e kinds? 

OCCASIONS 

None. 0 

Not sure. . . .99 

<fr3o. Hove you ever mode on oudlotope of music from rodlo or television? 
yes : 

No 2 SKIP TO Q. kko 

Not sure.. 3 SKIP TO 0. kko 

<fr3b. When was the most recent time that you mode an oudlotope 
of music from rodlo or television? 



Todoy 0 

Number of Ooys Ago 1 

Number of Weeks Ago 2 

Number of Months Ago 3 RECORD ON FLySKEET 

Number of Years Ago k RECORD ON Fl.ySHEET 

Not sure 5 



IF 12 MONTHS OR MORE IN Q. 'f3b, SKIP TO Q. kko 

(fic. How mony different tapes did you moke on thot occoslon? 

Number 

Not sure. . . .99 

IF MORE THAN ONE TAPE MADE, ASK ABOUT LAST TAPE MADE 

<fr3d. Did you use a 30 minute, 60 minute, or 90 minute tope? 



30 minute 1 

60 minute. 2 

90 minute. 3 

Other (SPECIFY) 



Not sure 5 
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43e. Wore you taping one or more whole albums or were you taping 
singles or selections from albums, or both? 

Whole album 1 

Selections or singles 2 

Both .3 

Music video (vol.) k 

Televised concert (vol.).. 5 
Other (SPECIFY) 

. .6 

Not sure 7 

<fr3f. Did you mcKe that tape to Keep or to use only temporarily? 

To Keep. 1 

Use temporarily 2 

Not sure 3 

^39. Did you use a new blanK oudlotope to moKe the recording or did you 
tope over another recording? 

New bXanK 1 

Taped over 2 

Not sure 3 

IF ONE MONTH OR MORE SINCE MOST RECENT TAPING IN 0. i*3b, SKJP TO Q. kka 
<fr3n. During the past month, on how many occasions. In all, hove you 
made audiotapes of music from radio or television? 

OCCASIONS 

Not sure. .99 
No other. . .00 

i^i^Q, Have you ever toped music from a record, prerecorded oudlocossette or CD? 
Yes 1 

No 2 SKIP TO 0. Sk. PAGE 31 

Not sure.. 3 SKIP TO 0. Sk, PAGE 31 

kkb. When was the most recent time that you toped music from a record, 
prerecorded oudlocossette or CD? 



Today 0 

Number of Days Ago 1 

Number of WeeKs Ago 2 

Number of Months Ago 3 RECORD ON FLYSHfET 

Number of Years Ago k RECORD ON FLYSHFET 

Not sure S 
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IF 12 nONTHS OR MORE IN Q. 4<fb. SKIP TO Q. 5<f 

k^c. How mony different topes did you record onto on that occasion? 

NUMBER 

Not sure. . . .99 

IF MORE THAN ONE TAPE IN Q,kkc, ASK ABOUT THE LAST TAPE. 

4^d. Were you toping one or more whole LPs, cotsette albums or CDs? 

Yas .1 

No 2 SKIP TO Q. ififk 

Not sure 3 SKIP TO Q. t^i^k 

IF ANY WHOLE RECORDS. TAPE ALBUMS OR CDs COPIED. ASK: 
4<fe. How mony complete LPs. cassettes albums or CDs did you copy onto 
that tape? 

One 1 

Two 2 

Three 3 

Not sure. . . ,^ 

ASK FOR EACH REPORTED IN Q. i^ke 

kUf. What (was/were) the title of the albums(s) you toped and the name 
of the performer or group? 

ITEM 1 irEM 2 ITEM 3 

TITLE : _ 

PERFORMER: 

Not sure 

ki^g. Was the recording of (ITEM) on record, prerecorded cassette or CD? 

ITEM 1 ITEM 2 ITEM 3 

Record 1 i i 

Prerecorded cassette.. 2 2 2 

CD 3 3 3 

Not sure <i (f 
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<fr4h. Where did you get the (record/prerecorded cossette/CO) that you mode 
the tope from? Did you own it, did you borrow it from members or a 
member of your household, onother family meirber, o friend or 
somewhere else? 

ITEM 1 ITEM 2 ITEM 3 

Own original 11 1 

Household member . 2 2 2 

Other fomily .3 3 3 

Friend ^ ^ 

Other (SPECIFY) 

ki^l. Did you get the lyrics or liner notes to the recording from anyplace? 

Yes. .1 1 1 

No , . 2->Q.'f4k 2«->Q.^^K 2->Q.'f4k 



^hj . Where did you get them? 



^^k. Were you (also) taping selections from LPs, singles, cassettes, cr 
CDs onto that tape? 

Yes 1 

No 2 SKIP TO Q. kSa 

Not sure 3 SKIP TO Q. 45d 

kkl. In taping these selections, how many (READ ITEM) did you use? 



Records. 
LP Records. 
CDs 



Pre-recorded 

audio cassettes. .. 

Home-made audio tapes... _ 



Not sure. . .99 
Not sure. . .99 
Not sure. . .99 

Not sure. . .99 
Not sure. . .99 
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kkm. Where did you get the original (records/tapes/CDs) to make the tape? 
Did you own them, borrow them from members of your household, 
another family member, a friend or did you get it somewhere else? 
RECORD ALL THAT APPLY 

Own original 1 

Household member 1 

Other fomily 1 

Friend 1 

Other (SPECIFY) 

... 1 



^5a. Ware you making the tape(s) for , ourself . another member of 
your household or someone else? 

Yourself .1 

Household member... 2 SKIP TC Q. 45c 
Someone else 5 SKIP TO Q. 45c 

45b. Did you make that tope tc keep or to use only temporarily? 

To keep . . 1 

Use temporarily 2 

Not sura 3 

45c. Did you use a new blank audiotape to make the recording or did you tape 
over another recording? 

New blank 1 

Taped over 2 

Not sure. ..... 3 

45d. Did you use a 30 minute. 60 minute, or 90 minute tape? 

30 minute 1 

60 minute 2 

90 minute 3 

Other (SPECIFY) 

4 

Not sure 5 

45e. Do you recall what grade of tape you used to make that recording? 

Yes, recall 1 

No 2 SKIP TO Q. 45g 

Not sure 8 SKIP TO Q. 45g 
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kSf. Whot grode of tope did you use? 

Normal blos/ferrlc oxide/Type I ......... 1 

High blos/chrome/Type II., 2 

Metol tope/Type IV 3 

Other (SPECIFY) 



Not sure 5 

kSg. About how much of your personol time, In oil, wos token up In 
ossembllng the moterlols ond making the tope? 

HOURS MINUTES 



None 0 

Not sure 99 

^^5h. Why did you copy the recording? Anything else? 



kSt. To the best of your knowledge, could you hove purchosed a record. 

prerecorded cossette or CD with the some materlol, if you hod wanted'' 

Yes 1 

No 2 SKIP TO Q. tf5o 

Not sure. . . .3 
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Wj. Which of the following concerns, if any. were also important 
factors in your reason for making this tape? 



Important 



Not Important Not Sure 



READ THOSE NOT VOLUNTEERED IN Q.45h 



( )1. You wanted to protect your 

originals from damoge or wear. 



( )2. You wanted to be able to 

play the recording on a tape player, . 1 

( )3. You wanted to get better quality 

sound 1 



2 
2 
2 



( )4. It was less expensive than 

purchasing the recording. 1 

( )5. You wanted a longer playing time 1 



2 

Z 



3 
3 



( )6. You wanted to create a customized 

selection oT music 1 

( )7. Buying the prerecorded music 

was inconvenient for you. 1 

( )8. You already had a copy of the 
music in prerecorded form and 
didn't wont to buy another.., .1 



( )9. The purchase price was higher 
than you were willing to pay 
for that recording 1 



i^Sk. To the best of your knowledge, how much do yo" think it would have 

cost to buy that that material on record, prerecorded cassette or CD? 



Less than $5 1 

$ 5 - 9.99. . 2 

$10 -14.99 . .3 

$15 -19.99. . 4 

$20 or more 5 

Not sure 6 



451. If you had not been able to make that tape, do you think that you 

would have purchase'^ (that recording/another copy of that recording) 
or not? 

Would have purchased 1 SKIP TO Q. 45n 

Would not 2 

Not sure 8 SKIP 10 Q. 45o 
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k5m. Why not? 

SKIP TO 0. k5o 



k5n. If you hod bought thot recording, would it hove been In oddltlon 
to other recordings you hove purchose:^, or in ploce of other 
recordings you purchosed? 

In oddition 1 

In ploce. 2 

Not sure 3 

^5o. To ovoid making it yourself, would you hove been willing to poy someone 
else to make thot tope for you? 

Yes 1 

No... 2 SKIP TO Q. kSo 

Not sure . . 3 

kSp. In thot cose, whot is the most thot you would have been 
willing to poy someone to moke thot tope for you, not 
counting the cost of the blonk tope? 



None 0 

Not sure 999 

IF ONE MONTH OR MORE AGO IN Q.kkb, SKIP TO Q. k7o 

<f6Q. Not counting the time you Just told me obout, when wos the next most recent 
time that you mode on oudiotope from o record, prerecorded cossette or CD? 

Todoy 0 

Number of Doys Ago 1 

Number of Weeks Ago 2 

Number of Months Ago 3 

Number of Yeors Ago k 

Not sure 5 

IF ONE MONTH OR MORE IN Q. '♦Bo, SKIP TO Q. k7o 

kSb . During the post month, on how many occosions, in oil, did you 
moke on oudiotope from o record, prerecorded cossette or CD? 

NUMBER OF TAPING OCCASIONS 



Not sure. . .99 

t»7a. In the post yeor, from obout how many persons outside of your household, 
if any, hove you borrowed records, prerecorded cossettes or CDs? 



None. .... .00 SKIP TO 0. ^8 

Not sure. .99 
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i^7b. How often, if ever, do you borrow records, topes or CDs from persons 
outside of your household in order to moke copies ? Would you soy 
that you do that ot leost weekly, at least monthly, only few times a 
year, rarely or never? 



Weekly ..1 

Monthly 2 

Few times a yeor 3 

Rarely k 

Never 5 

Not sure 6 



k7c. Do you belong to any music swop clubs? 

Yes .1 

No 2 

Not sure ..... 3 

IF UNDER 17 YEARS OLD. SKIP TO Q. (PAGE 31) 

People tope from records, prerecorded cassettes and CDs for many reasons. They 
may moke individual topes for more than one reason. I*m going to mention some 
reasons why people sometimes tope and osk if they ore omong the reosons wh/ 
you hove made topes. 

RANDOM START Q. W TO 0. 53 

( )<fda. Some people tope selections from severol records, cassett«»s or CDn to 

creote their own custonlzed program of mjsic on tope. Hove you ever mode 
a tope, mainly for this reason? 

Yes 1 

No 2 iKIP TO t^Ba 

Not sure. . .3 

kSb, when wos the lost time you mode o tope mainly for this reason'^ 



Today 0 

Days ago 1 

Weeks ogo 2 

Months ago 3 

Years ogo ...... 



Not sure. .5 

IF ONE MONTH OR MORE IN Q. kQb, SKIP TO Q. kSa 
c. How mony times in the post month hove you mode a tope 
moinly for this reason? 

NUMBER 

Not sure. . .99 



ERLC 



252 



ApptndixB^ Survey Questionnaire^ 243 



( )'fr9a. Soma people moke topes of their own records, cossettes ond CDs, in order 
to protect the orlglnole from domoge ond keep them from weorlng out. 
Hove you ever mode o tope of o record, cossette or CD thot you owned 
mainly for this reoson? 

Yes 1 

No. 2 SKIP TO 50O 

Not sure... 3 SKIP TO 50o 

'fSb. When was the lost time you mode o tope moinly for this reoson? 

Todoy 0 

Doys ogo.. ..... 1 

Weeks ogo 2 

Months ogo 3 

Yeors ogo 

Not sure. . .5 

IF ONE MONTH OR MORE IN Q. '^9b, SKIP TO Q. 50o 
i^^c. How mony times in the post month hove you mode o tope 
moinly for this reoson? 

. NUMBER 



Not sure. . . , .99 

( )50o. Some people moke topes of their own records, cossettes ond CDs, so that 
they con ploy them in their cor, Wolkmon or elsewhere. Hove you evor 
mode o tope of o record, cossette or CD thot you owned mainly fo.r this 
reoson? 

Yes. . . .1 

No ...2 SKIP TO 51o 

Not sure... 3 SKIP TO 51o 

50b. When wos the lost time you mode o tope moinly for this reoson? 

Todoy ^ 

Ooys ogo 1 

Weeks ogo ...... 2 

Months ogo 3 

Yeors ogo ...... ^ 

Not sure. . .5 

IF ONE MONTH OR MORE IN Q. 50b, SKIP TO Q. 51 o 

50c. How mony times in the post month hove you mode o tope 
mainly for this reoson? 

NUMBER 



Not sure. . .99 
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( )51o. Some people moke topes of their friends* records, cossettes ond CDs so 
thot they don^t hove to buy them. Hove you ever made a tape molnly 
for this reason? 

Yes 1 

No 2 SKIP TO 52o 

Not sure. . .3 

51b. When was the lost time you made o tope mainly for this reoson? 

Todoy 0 

Doys ogo ....... 1 

Weeks ogo 2 

Months ogo 3 

Years ogo 4 

Not sure. . .5 

IF ONE MONTH OR MORE IN 0. 51b. SKIP TO Q. 52o 

c. How many times In the post month have you made o tope 
mainly for this reoson? 

NUMBER 



Not sure. . . .99 

( )52q. scrne people make topes of other people's records, cossettes and CDs 
thot they would like to listen to, but probobly would not buy . 
Hove you ever made o tope mainly for this reoson? 

Yes 1 

No 2 SKIP TO 53o 

Not sure. . .3 SKIP TO 53o 

52b. When was the lost time you made o tope mainly for this reoson? 

Todoy 0 

Doys ago 1 

Weeks ogo 2 

Months ogo. ..... 3 

Yeors ogo 

Not sure. . .5 

IF ONE MONTH OR MORE IN Q. 52b. SKIP TO 0. 53a 

52c. How many times in the post month hove you made o tope 
mainly for this reason? 

NUMBER 



Not sure. . .99 
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( )53g. Some people make topes of recordings becouse they think they con get 
better quollty sound from o tope they moke compored to one 
they could buy. Hove you ever mode o tope mainly for this reoson? 

Yes .1 

No...:. 2 SKIP TO 5^ 

Not sure. . .3 

53b. Wtien was the lost time you mode o tope mainly for this reoson? 

Todoy 0 

Ooys ogo 1 

Weeks ogo.. 2 

Months ogo 3 

Yeors ogo ^ 

Not sure. . .5 

IF ONE MONTH OR MORE. SKIP TO 0. 5^ 

53c. How many times In the post month hove you mode o tope 
molnly for this reoson? 

NUMBER 



Not sure. . . 99 
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S'fr. I am going to read you some things that, people sometimes do. For each, I*d 
like to know how acceptable you would fee* this action to be. Using a scale 
of 1 to 7. where 7 means that the action is perfectly acceptable to do In your 
opinion and 1 means that the action Is not at all acceptable to do, how would 
you rate the acceptability to you of (READ ITEM) or don't you have on opinion 
on that? 

Not at all Perfectly 
Acceptable Acceptable No 

to do to do Opinion 

( )a. Making a taped copy for your 
own use of a record, cassatte 

or CD that you own 1 2 3 ^^ 5 6 7 8 

( )b. Making a taped copy to give 
to a friend of a record. 

cas^«>tte or CD that you own.. 123'^567 8 

( )c. Making a taped copy to sell 
of a record, cassette or 

CD that you own 1 2 3 k 5 6 7 8 

( )d. Making a taped copy for your 
own use of a complete 
record, cassotte or CD that 

you borrowed 1 2 3 5 6 7 8 

{ )e. Making a taped copy for your 
own use of selections from 
several records, cassettes 

or CDs that you borrowed..... l23'fr5B7 8 

55. How familiar would you say that you are with copyright laws and thoJLr 

application to home audio taping? Would you say that you are — extremely 
familiar, quite familiar, slightly familiar or not at all familiar'^ 

Extremely familiar 1 

Quite familiar 2 

Slightly familiar 3 

Not at all familiar k 

Not sure 5 

IF UNDER 17 YEARS OF AGE, SKIP TO DEMOGRAPHICS (PAGE 33) 
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56. People hove different views on how fair current practices of audia taping 
are far different graups. On a scale af 1 ta 7, where 7 means perfectly 
fair and 1 meant not at all fair, how fair v^uld you consider (ITEM) 
or don't you have an opinion on that? 

Not at oil Perfectly No 

Foir Fair Opinion 

ROTATE LIST 

( )o. Present proctices of home 
taping from records, pre- 
recorded oudiooossettes 
ond CDs ore to the 

recording industry 12 3 4 5 6 7 8 



( )b. Present practices of home 
taping from records, pre- 
recorded oudiocossettes 
ond CDs are to song writers 

and performers 1 ? 3 4 6 7 8 



( )c. Present proctices of home 
toping of records, oudio- 
cossettes ond CDs ore to the 

overage consumer 1234557 8 

57. Now using the some scale running from 1, meoning not ot all foir, to 7, 
meoning perfectly foir, I*d like to Know how foir you think eoch of the 
following suggestions would be or don*t you hove on opinion? 

Not ot oil Perfectly No 

Foir Foir Opinion 

( )o.. New oudio recorders should be 
built so they con't copy 

commerciol recordings 1234567 8 

( )b. Audio recordings should be 

mode so they con*t be copied 123if567 8 

( )c. A fee should be chorged on 
oudio recorders ond poid to 
copyright holders tc compen- 

sote them for home toping 123 4 567 8 

( )d. A fee Should be chorged on 

blonk oudiotopes ond poid to 
copyright holders to compen- 
sate them for home toping 12 3^ 5 6 7 8 

( )e. Current home toping proctices 

should be left unchonged 12 3^567 8 
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DEMOGRAFHXCS 

Now, o few last questions for stotlsticol purposes... 

DJ. How old are you? 

age 

Refused. . .99 

D2a. Are you currently employed full time, part time, unemployed and looking 
for work, retired, going to school, keeping house or something else? 



Employed full time ( ( -1 

Employed part time -2 

Unemployed and looking for work -3 SKIP TO 03 

Retired SKIP TO 03 

Going to school.. -5 SKIP TO 03 

Keeping house -6 SKIP TO 03 

Oisabled (vol.) -7 SKIP TO 03 

Other (SPECIFY): 

-13 SKIP TO 03 

Refused -1^ 



02b. Oo you use o computer at work? 

Yes 1 

No 2 

03. How mony working computers, if any, do you have in your household'' 





.1 




2 




.3 


Three or more. 






. .5 



04. What is highest grade or year of regular school you have completed? 



No formal schooling 1 

First through 7th grade. ..... 2 

8th grade. 5 

Some high school 4 

High school graduate 5 

Some college 6 

Four-year college graduate. . . .7 

Some graduate school d 

Graduate degree 9 

Refused 10 
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05. Which of these cotegorles best describes your roclol bockground? 



White ' 

Block 2 

Asian or Pacific Islonder 3 

Eskimo, Aleut or American Indlon 

Other .. . • -5 

Refused 6 



IF UNDER 17 YEARS OF AGE, SKIP TO 07 

06. Which of the following cotegorles 
before taxes In 19877 Your best 



best describes the totol household Income 
estlmote Is fine. 



Nothing 1 

Less than $5.000 2 

$5000 to $9.999 3 

$10,000 to $19.999 k 

$20,000 to $29.999 5 

$30,000 to $39,999 6 

$^0,000 to $^9.999 7 

$5C.000 to $7<f.999 8 

$75,000 to $99,999 9 

$100,000 or more 10 

Refused 11 



07. How many persons. Including both odults ond children, live In this household? 



Only respondent 1 SKIP TO 09 

Refused 99 



IF UNOER 16 YEARS OLD, SKIP TO 09 

D8. Whlcn of the following cotegorles best describes how much you 
personolly eorned from oil sources, before toxes. In 1987? 



Nothing 1 

Less thon $5.000 2 

$5000 to $9,999 3 

$10,000 to $19,999 k 

$20,000 to $29,999 5 

$30,000 to $39,999 6 

$^0,000 to $^^9,999 7 

$50,000 to $7(f.999 8 

$75,000 to $99,999 9 

$100,000 or more 10 

Refused 11 




20-900 - 89 - 7 
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IF OVER 16 SKIP TO D11 

D9. Do you get on ollowonce from your family? 

Y#«... 1 

No... ..... .2 SKIP TO D11 

D10. How MiCh is your allowance, per week? (ON AVERAGE) 

$ . 

None f 

Not sure 99w 



FROM OBSERVATION 
D11. Sex 

Kale 1 

Female 2 

^honK you for your ossletonce. That completes our Interview. 

Note: State/Region is coded in Sample Point. Census designation as SMSA Central 
City or SMSA Remainder or Non-SMSA is coded in Sample Point. 
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HOME TAPING FLYSHEET 



AGE IS UNDER 16 ^ 
1-11 MONTHS 

5a. 

6b. 

30b. 

57a. 

38b. 

41c. 

43b. 

44b. 



AGE IS OVER 17 ^ 
12 MONTHS OR MORE 



20a/b. TAPES . 

;>4a. BORROWED, GIVEN 

01. PRERECORDED CASSETTE 

37b. PRERECORDED CASSETTE 

38c. PRERECORDED CASSETTE 



OTHER _ 
BOUGHT^ 
OTHER . 
OTHER ^ 
OTHER 



ERLC 



2Sl 



Appendix C 

OTA Survey '^ables 



The following tables are taken from the re- 
port Survey of Home Taping and Copying 
Final Report (Vol 2) prepared for OTA by 
Schulman, Ronca, and Bucuvalas, Inc. The ta- 



ble numbers in this appendix correspond 
to the numbers in the SRBI report. Due to 
space limitations, tables have been abbrevi- 
ated. 



Tabto 2-1.- importance of Mualc 

OiMttion How Important an activity do you consldar llttaning to music-axtrwnaly Important, quita Important, slightly I 
portant, or not important at ait? 



Unweightad 

base Extreoiely Quite Slightty 



Total: 



10-14 . 

15-19. 
20-24.. 
25-29,. 
30-34 . 
35-64.. 

Sax: 
Male.. 
FemaJe. 

Atca: 

WhHe .. 
Black 



(1.501) 

( 57) 

( 118) 

( 140) 

( 173) 

( 180) 

( 619) 

( 197) 

( 594) 
( 907) 

(1.288) 
( 131) 



24 

27 
39 
36 
22 
20 
21 
16 

22 
25 

23 
32 



32 



20 
33 
34 
35 
29 
32 



31 
33 

33 
23 



34 



41 
22 
24 
34 
40 
35 
34 

34 

33 

33 
32 



Not at 
a» 



10 



12 
5 
7 
9 
8 
13 
12 



12 
9 

10 
11 



Not 
sura 
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Tabto 2-4.- Past Week Prerecorded Music- Listening 



Question 11: NottndiidlngniuticonrMfloandteiavislon, appro)dm«te»y how much time In ttMlMt seven days did you tp«^ 
KslMiIng trj music on fcordM, audfoCtpet and CDs, not Induding bacicground music in pubOc places (e.o*, stores, 
offices, ^jlsvalors, bars). 





Unweighted 






1, 


3.5- 


7 . 


14- 




Oft- 






base 


None 


1 HR 


35 


7 


14 


21 


28 


35 


35 + 


Tom/; 


(1.501) 


43 


3 


22 


11 


10 


5 


2 






Ana: 






















10*14 


( SA 


18 


1^ 
i& 


op 


1^ 


i«* 


4 


1 




8 


15-19 . 


I 118) 


5 


A 
•» 


OH 


in 


10 


10 


6 


2 


4 


20-24 




28 


1 


16 


17 


15 


12 


3 


3 


4 


25-29 


... (173) 


30 


2 


20 


10 


19 


8 


2 


4 


4 


30-34 


. . (180) 


40 


3 


31 


10 


7 


5 




* 


1 


35-64 


... (619) 


53 


3 


21 


10 


8 


3 


1 


1 


1 


65+ 


... (197) 


71 


1 


13 


5 


1 


1 


1 


* 


1 


Sax: 






















Male 


.. ( 594) 


40 


3 


23 


11 


10 


6 


2 




2 


i=smale 


... ( 907) 


45 


3 


21 


10 


9 


5 


1 




2 


Race: 






















While 


MOQO\ 


to 


*> 
o 




1 1 


10 


6 


2 




2 


Black 




to 


*> 
o 


1Q 


1 1 


Q 

o 


2 


2 




6 


flaca: 






















City 


( 440) 


46 


2 


20 


12 


10 


6 


1 




1 


Suburb 


... ( 680) 


39 


3 


25 


11 


9 


5 


2 




3 


Rurai 


. . (381) 


46 


5 


20 


9 


11 


3 


2 




2 


ffagfon: 






















East 


... (311) 


42 


3 


25 


8 


8 


6 


1 




4 


Midwest 


... ( 370) 


46 


2 


20 


15 


9 


3 


2 




1 


South 


... (519) 


46 


4 


21 


9 


9 


4 


2 




2 


West 


... (301) 


33 


3 


24 


13 


14 


8 


1 


2 


2 


hnpoft9nc%of 






















muafe: 






















Extremely 


. . ( 344) 


22 


1 


17 


17 


14 


13 


3 


2 


7 


Quite 


... ( 492) 


36 


2 


25 


14 


12 


5 


2 


2 


1 


SfighUy 


... ( 506) 


54 


4 


26 


7 


6 


1 


1 






Uone 


. . (148) 


73 


7 


16 


1 


2 








1 
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Tabto J^-e-- Pr«val«rK» of Selected Audk) Playback Equlpmwrt 
Question 12s: Which orthstottoiiiHngtypw of si^ 



Urrwaiohtad Becord Tsoedsck CO Walk Boom 

baso ptoyer Home Car player man box 







81 


To 


oo 




48 


63 


2 


A0s: 




88 


91 


ZD 


17 


65 


73 




15-19 


. . ( 118) 


86 




7A 




79 


79 




20-24 

25-29 


. . (140) 
. . (173) 


76 
81 


CD 

76 


/o 
64 


17 


67 
53 


71 
70 


2 


30^34 


( 180) 


88 


83 


73 


14 


49 


58 




35-64 


(619) 


83 


76 


68 


15 


45 


64 


2 


65+ ♦ • 


( 197) 


69 


46 


35 


2 


12 




10 


Sax: 

Male 


. (594) 
( 907) 


81 


77 


70 


18 


51 


62 


2 




82 


75 


61 


12 


46 


64 


3 


Race: 

White 

Oack 


. . . (1288) 
... ( 131) 


81 

83 


76 
74 


67 
49 


16 
9 


48 
49 


63 
67 


2 
3 


Ptoce: 

City 


. . . (440) 


80 


73 


65 


16 


49 


65 


1 


Sebucb 


( 680) 


83 


79 


65 


15 


52 


63 


2 


Pufij 


( 381) 


79 


75 


65 


14 


40 


61 


4 


Hayfon: 

East 


... ( 311) 


83 


75 


56 


14 


50 


58 


2 


Mktwest 

South 


. . . ( 370) 
... ( 519) 


77 
81 


73 
77 


60 
71 


13 
16 


49 
46 


61 
66 


3 
3 


West 


... (301) 


85 


78 


71 


17 


49 


66 


2 


incofna: 
Less than $5,000 .... 
$5,000- $9,999 ... 
$10,000 - $19,999 ... 
$20,000 - $29,999 ... 
$30,000 - $39,999 ... 
$40,000 - $49,999 . .. 
$50,000 - $74,999 ... 
$75,000+ 


... ( 63) 
. ( 104) 
... (238) 
... (258) 
... ( 206) 
. . . (140) 
( 118) 
... ( 65) 


54 
76 
77 
82 
81 
86 
92 
82 


57 
58 
68 
77 
74 
84 
81 
91 


36 
34 
52 
66 
65 
77 
90 
89 


9 
11 
9 
15 
14 
16 
26 
33 


28 
27 
35 
47 
47 
68 
56 
59 


57 
49 
57 
62 
60 
68 
70 
68 


16 

4 

3 
• 

3 
1 
1 

2 
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Tabl« 2<-7.-Ch«ng6s in Honw Playback Equipment: 1979-1988 



UnweighM base: (1 ,501 ) 

Record player 78 81 

Cassette players 38 94 

Installed in home 20 76 

Installed in auto 8 65 

Portable 24 63 

8-traci< player 43 NA 

CO player NA 15 

None 17 2 



•Tf» nopar OrginJzatton. A Study \n Tap© RMOfdmg Pr»ctic«s Among tho Generml Public, June 1 979 
•> not appiiCAble 



Table 3-1.*iUloat Recent Listening 



Question 16: WfHm was the last time you listened to music on records, audiotapes, or CDs, not Induding radio or television or 
background music in public places (e.g^ stor offices, elevators, bars)? 





Unwetghted 


Past 


Past 


Past 


Ayear 


Not 




base 


week 


month 


year 


or more 


sure 


Tat^: 


(1.501) 


59 


18 


11 


7 


5 


Ay: 














10-14 


(57) 


79 


17 


4 






15-19 


( 118) 


92 


7 


* 


1 




20-24 


(140) 


79 


11 


6 


2 


2 


25-29 


(173) 


66 


9 


19 


3 


3 


30-34 


(180) 


56 


27 


10 


3 


4 


35-64 


. . . . ( 619) 


52 


21 


13 


9 


5 


65+ 


(197) 


33 


21 


15 


19 


12 


Sex: 














Male 


(594) 


61 


17 


10 


8 


3 


FeniaJe 


( 907) 


57 


19 


12 


6 


6 


Aace: 














White 


(1.288) 


60 


19 


11 


6 


4 


Black 


( 131) 


55 


13 


11 


14 


7 


Ptoce: 














City 


( 440) 


56 


18 


13 


9 


4 


Suburb 


(680) 


61 


18 


11 


6 


5 


Rural 


... (381) 


60 


18 


9 


7 


7 


Aeyfon: 














East 


. ( 311) 


57 


17 


13 


7 


6 


Midwest 


... (370) 


56 


17 


15 


8 


5 


South 


( 519) 


58 


20 


11 


7 


5 


West 


(301) 


68 


17 


6 


6 


4 
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Table 3-7 (Abbrevlated).-Format Listened 



Question 20a: 


Were you listening to records, audiotapes, or CDs? MULTIPLE RECORD 












(Base: past year listened) 












Unweighted 
base 


Records 


Tapes 


CDs 


Mixed 


Not sure 








21 


64 


in 

\\j 


3 


2 








16 


78 


4 




2 






( 117) 


13 


72 


10 


4 




20-24 

25-29 




( 136) 

( 165) 


16 
22 


64 
57 


15 
14 


4 

6 


1 
1 






( 170) 


23 


60 


12 


4 


1 


35-64 




(537) 

(134) 


20 
32 


65 
57 


9 
2 


3 
3 


2 
6 


Male 




(533) 


16 


64 


11 


6 


2 






(793) 


24 


64 


8 


2 


2 






Table 3-13 (Abbreviated).- 


-Source of Recordirig 






Qestk>ns 24«: 


How did you obtain that (record/tape/CD) - dW you buy It. borrow It. receive It as a gifl, make ft. or something 
else? 






Unweighted 
base 


Self 
bought 


Other 
bought 


Bor- 
rowed 


Given Made Other 






(1.012) 


74 


2 


1 


12 10 1 






( 34) 


58 




8 


15 18 






. ( 89) 


84 






11 


5 1 


20-24 




... (107) 
. . ( 129) 


71 
77 


2 


1 
1 


15 13 1 
11 10 


30-34 . . . 
35-64 . . . 
65+ 




( 136) 
• . ( 417) 
(96) 


74 
74 

77 


1 
3 


2 


11 12 2 

12 9 2 
17 4 - 


S«x: 

Male. . 




( 410) 
. ( 602) 


78 
71 


2 
1 


« 

2 


7 12 1 
17 7 2 


Aact: 

White . 
Black . . . 




( 686) 
(89) 


IS 
67 


2 
1 


1 


13 8 1 
6 20 4 
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Table 3-*l5.-Conttntt of Audiotape Ust Uatanad 

Qua«tk>n2ea: DM th« audlotep* you mfi% contain one or mora whole LPt, casMtte albums, or CDs? 
Queetionaeb: DM tha ainllotape you mada (also) contain a mixture of aelacik>ns 

Mixture of Selections In Percent (N « 83) 

Whdealbums Yes No Notsure Total 

Ye» 23 29 - 51 

No 33 13 46 

N.S _| 3 4 

Total 56 21 3 

NOTE* Toteto may not add dM to rounding 
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Tabto 4-2.-Mo«t R«c«nt Purchasa 
QuMtkm 30b: VWwi was tha last tima you purchaaad a racord, praracordad audlocaaaatta or CD? 





Unwaightad 
base 


Past 

k 


Past 
nionth 


Past 
yaar 


A year 
or mora 


Not 
sura 


Never 






5 


15 


38 


20 


4 


17 


Affa: 


( 57) 


3 


17 


34 


8 


6 


32 




( 118) 


16 


29 


44 


8 


1 


3 




(140) 


13 


22 


43 


12 


1 


9 




{ 173^ 


5 


21 


45 


18 


4 


7 




f 180) 


4 


17 


44 


20 


7 


8 




( fil9) 


4 


11 


40 


24 


4 


16 


65+ 


(197) 


* 


6 


22 


30 


4 


37 


Savr 


( 5d4) 


7 


16 


40 


20 


3 


13 




( 007) 


4 


14 


37 


21 


5 


20 


Aaca; 

WhHa 


(1,288) 


6 


15 


39 


20 


4 


15 


Black 


( 131) 


4 


13 


32 


18 


4 


29 


Ptoca: 

City 


( 440) 


5 


18 


39 


18 


4 


17 


Suburb 


(680) 


6 


15 


39 


22 


4 


14 


Rural 


(381) 


5 


12 


36 


20 


5 


23 


Aa0lofi; 

East 


( 311) 


6 


14 


o4 


oo 


*» 
o 


22 


Midwest 


( 370) 


4 


12 


42 


21 


5 


16 


South 


(519) 


6 


17 


37 


18 


5 


17 


Wast 


(301) 


6 


16 


41 


22 


3 


12 


Income: 

Lass than 5,000.... 
$5,000- $9,999 
$10,000 - $19,999 
$20,000 - $29,999 
$30,000 - $39,999 
$40,000 - $49.%^3 
$50,000 - $74,999 
$75,000+ 


( 63) 

( 1C4) 

(238) 

( 258) 

(206) 

(140) 

( 118) 

( 65) 


3 
1 
7 
5 
4 
7 
9 
10 


2 
7 
13 
13 
13 
16 
22 
^1 


36 
24 
34 
40 
44 
47 
39 
54 


24 
30 
23 
22 
26 
18 
17 
6 


5 
7 
4 
5 
1 
2 
7 
3 


30 
30 
20 
16 
11 
10 
6 
6 
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Tabl« 4-5.- Most Recent Purchase Occasion: Number by Format 
Quattion 31: What did you buy on that oceatlon? How many? 





Cassettes 


LPs 


45s 


CDs 




(635) 


(153) 


(22) 


(108) 


One 


68 


68 


59 


65 


Tvyo 




16 


9 


20 


ThfBe 


8 


8 


19 


3 


Four 


3 


2 




9 


Five + 


3 


5 


13 


3 


hiotsure 




1 






Mean 




1.89 


2.17 


1 81 



Table 5-1.- Past Year Taping 

Questions 40: In the past year, have you usm< an audio recorder to tape music from either radio, television, records, tapes or 
CDs? 



Tola/; ... 

Age: 

10-14 . . 
15-19. . 
20-24 . . 
25-29.. 
30-34 . . 
35 64.. 
65+ ... 

Sex: 

Male . . . 
Female . 

Race: 

White . . 
Black . . 



/ncoms: 

Less than $5,000 . . 
$5,000 - $9,999 
$10,000 - $19,999 
$20,000 - $29,999 
$30,000 - $39,999 
$40,000 - $49,999 
$50,000 - $74,999 
$75,000+ 



Unweighted 
base 


Yes 


No 


Not 
Sure 


(1,501) 


41 


59 


1 


( 57) 


80 


20 




( 113) 


77 


19 


3 


( 140) 


59 


39 


1 


( 173) 


45 


54 


* 


( 180) 


45 


55 




( 619) 


29 


71 


1 


( 197) 


10 


90 




( 594) 


44 


56 


1 


( 907) 


38 


61 


1 


(1.288) 


40 


60 


1 


( 131) 


48 


52 




( 63) 


32 


68 




( 104) 


22 


77 


1 


( 238) 


37 


62 


1 


( 258) 


35 


64 


• 


( 206) 


31 


69 




( 140) 


40 


59 


1 


( 113) 


43 


56 


1 


( 65) 


41 


59 
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Table 5-2.- Past Year Taping by Age: 197g-iga8 

Question 40: In the past year, have you used an audio recorder to tape mutic from either radio, televlekm, records, tapes or 
CDs? 

Question x: (ROPER) In the past twelve months, have you personally taped any music on a tape recorder? 

1979* 1988 



10-13. 

14-15. 

16-17. 

18-29 

30-44. 

45-59. 

60+ .. 



22 40.8 

27.1 80.6 

39.0 78.0 

32.1 81.9 
31.9 53.9 
26.0 41.5 
16.4 24.0 

4.4 10.9 



"TTm floptf Org»r\a»lton,AStu(fyonifm r%p» Rm»fdtng Pnctfcms of th» Gtnen/ PuWfc, Jun* 1979 



Table 5-3.-Taplng In Past 3 Months: 1982-1068 



Question x: (YSW) Do you ever tape music from records, prerecorded tapes, or the radio? 

Question x: (YSW) How many of these tapes have you made In the last 3 months trom records, prerecorded tapes, or the 



radio? 



1982* 1988 



Percenttotal population 14+ 29 28 

Percent tapefs 14+ ^ !L 



•YanketovKh.Skellyand WhrtMnc Wh^Amiricuis T%p»:ASurv9f of Hotm Audio T^nginth»UfMSum.S^«tmbtt 1962 



Table 5-4.- Past Year Taping Anfxmg Current Buyers: 1978-1988 

Question 40: In the past year, have you used an audio recorder to tape music from either radio, television, records, tapes, or 
CDs? 





1978* 


1988 




21 


41 




32 


53 



•Wamw Communic«ion» Inc . The ftsflworoW Music Uvkt: An tmamoty Sunay. M»rch 1 978 
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Tabl« 5-5. -Taping From Radio or TV 
QuMtion43a: Hava you av»r mada an audiotapa of mutio from radio or talavltiofi? 



Unweighted Isjot 
base Yes No sure 



'^^f: (1.501) 45 54 1 

Age: 

10-1^ (57) 72 28 

15-19 ( 118) 78 21 1 

20-24 ( 140) 70 30 

25-29 ( 173) 49 49 1 

30-34 ( 180) 43 56 1 

35-64 ( 619) 36 63 1 

65+ ( 197) 15 65 • 

Sax: 

( 594) 50 49 1 

Faniale ( 907) 40 59 • 

fface: 

Whita (1.288) 44 56 1 

»«Ck ( 131) 58 42 

Piece: 

^ - (440) 43 56 1 

Suburb ( 680) 50 49 1 

( 381) 38 61 ♦ 

Reghn: 

( 311) 50 49 1 

M«*we«t ( 370) 41 58 1 

South ( 519) 45 54 1 

We«t ( 301) 44 55 

hKome: 

Less than $5,000 ( 63) 37 61 i 

$5.000 -$9,999 ( 104) 25 75 I 

$10,000 - $19,999 ( 238) 41 Sft i 

$20.000 -$29,999 ( 256) 48 51 

$30.000 -$39,999 ( 206) 37 62 

$40.000 -$49,999 ( 140) 40 59 1 

$50.000 -$74,999 ( ns) 48 51 1 



$75.000+ ( 65) 42 56 



1 



TaM 5-e.-R«06ncy of Broadcast Taping 



QuMtion 43b: Whan was iha mott raoant tlim 


lyou madaan 


•MOKMapa Of 


front rat 


Ho Of Of laiavtslon? 






UnwaiQhlad 
baaa 


Past 
weak 


Past 

month 


Past 
yaar 


Ayaar 

Of mora 


Not 
sura 


Navar 






5 


6 


16 


17 


1 


55 


10-14 


( 38) 


13 


26 


25 


7 


— 


26 






16 


16 


35 


11 


1 


22 




( 90) 


12 


7 


22 


26 


4 


30 


25-29 


( 82) 


2 


4 


21 


21 


2 


50 




( 74) 


2 


1 


17 


23 


• 


57 




(211) 


2 


3 


12 


18 


1 


64 




( 26) 




2 


3 


9 


1 


65 




( 296) 


4 


6 


18 


21 


1 


50 


Ftmtla 


(321) 


5 


6 


15 


12 


2 


60 


llaoa« 


( 506) 


4 


6 


14 


18 


1 


56 




( 76) 


8 


8 


31 


10 


1 


42 


Ifioofiia* 
LtMlhan $5,000... 
$5,000- $9,999 . 
$10,000 - $19,999 . 
$20,000 - $29,999 . 
$30.000 -$39,999 . 
$40.000 -$49,999 . 
$50.000 -$74,999 . 


( 24) 

( 29) 

( 29) 

( 111) 

( 79) 

( 55) 

( 54) 

( 26) 


4 

1 
3 
4 

3 
2 
2 
2 


2 
2 
4 
4 

1 
5 
4 

10 


19 
10 
16 
17 
12 
16 
13 
15 


10 
11 
16 
23 
21 
15 
27 
12 


2 
1 
2 
1 
1 
2 
2 
3 


63 
75 
59 
52 
53 
60 
52 
56 


RafUMd 


( 54) 


4 


2 


13 


16 


2 


64 
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Tabl« 5*7.-Numb«r cf TapM M«d«: Mod R«CMt Brocdcatt Taping 
Qu#«tlo« 43c: How many dIffafmntapMdW you maka on that occasion? 

(Base: Past yoar tapers) 





Unwat^^ited 
ba$a 


One 


Two 


Three 


Four+ 


sure 


Mean 


Total; 




84 


10 


2 


1 


3 


1.21 


lU- 14 

15-19.. 

20-24 

25-29 

30-34 

35-64 

66+ 


(33) 

(74) 

(48) 

( 41) 

(36) 
( 95) 

(10) 


86 
86 
96 
85 
89 
75 
81 


5 
14 

3 
12 

9 
12 
14 


7 
1 

1 


2 

1 
3 

2 


2 
10 
5 


1.31 
1,14 
1.09 
1.23 
1.10 
1.30 
1.15 


Sex: 
















Male 

FemtJe 


... (155) 


80 
88 


12 
8 


3 
1 


2 
1 


3 
2 


130 
1.13 


Aace: 
















While 

Btack 


( 254) 

(60) 


87 
75 


9 
14 


2 
2 


1 
1 


2 
8 


121 
123 



Table of Broadcaat Taping Occaalona In Paat Month: by Aga Cohort 

laievition? 



Sum 



Mean 



Percent 



Toft:.. 

Age: 

10-14 
15-19. . 
20-24 . . 
25-29 . 
30-34. 
35-64. 
65+ 
NA .... 



(1.501) 



( 57) 

( 118) 

( 140) 

( 173) 

( 180) 

( 619) 

( 197) 

( 17) 



712 9170 

232.1220 
2179340 
111.7000 
21 1070 
12.6790 
111 8030 
48360 
0.7360 



0.4749 

1.9530 
1.6750 
0.8138 
0.1352 
0.0799 
0.1922 
0.0232 
0 0769 



32.6 
30.6 
157 
30 
1 8 
15.7 
0.7 
01 



NA - not appJiCAbt* 
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T8bl« 5-ia-Total Broadcatt TapM: Past Month 



QuMtk>n43c: How many dm#f«m tap«s did you m«ka on that occat^x/n? 
OuMtk>fi43h: During lha patt iiHmth, on how many occatl^ 



tol«vl«k>n? 





Total 


Sum 


Maan 


Percant 


Total; 


(1.501) 


850.3330 


05665 




Affa; 

10-14 


... (57) 


311.7490 


2.6230 


36.7 


15-19 


( 118) 


227.6360 


1.7496 


268 


20-?< 


. . (140) 


134.7720 


09819 


15.8 


25-29 . . . 


( 173) 


32.1720 


0.2061 


38 


30-34 


... (180) 


12.6790 


0.0799 


1.5 


35-^/4 . . . . 


( 619) 


125.0170 


0.2149 


14.7 


65+ 


. . ( 197) 


4.8360 


0.0232 


06 


NA 


.. ( 17) 


1.4720 


01539 


02 



Tabia 5-12. -Racancy of Taping From Praracordad Format 
Quottlon 44b: Viht\ was tha mort racant timo that you tapod mutlc from a racord, praracordad audio .aaaatta or Ct>? 





Unwetghtad 


Past 


Past 


Past 


Ayaar 


Not 


Never 




basa 




month 


year 


or more 


sure 


Total: 


(1.501) 


4 


6 


18 


19 


2 


SO 


Aga: 














42 


10-14 


( 57) 


13 


10 


19 


12 


4 


15-19. 


( 118) 


12 


18 


35 


6 


3 


26 


20-24 . . 


. . ( 140) 


10 


5 


30 


32 


3 


21 


25-29 ... 


( 173) 


3 


5 


23 


29 


2 


39 


30-34 . . 


... (180) 


2 


9 


24 


27 


• 


37 


35-64 . 


( 619) 


1 


4 


14 


20 


2 


58 


65-H . 


( 197) 


1 


1 


2 


11 


1 


85 
















44 


Mala ... 


( 594) 


4 


7 


21 


23 


2 




( 907) 


4 


5 


16 


16 


2 


56 


I?acf: 














52 


Wnte . . . 


(1.288) 


3 


6 


18 


20 


2 


B:ack 


( 131) 


10 


7 


20 


19 


3 


41 


Ihcoma: 














56 


lafts than $5.000.. 


( 63) 


6 


2 


17 


16 


3 


$5,000- $9,999 . 


( 104) 


2 


3 


12 


12 




71 


$10,000 - $19,999 . 


( 238) 


3 


4 


16 


25 


1 


51 


$20,000 - $29,999 . 


( 258) 


3 


5 


18 


24 


1 


49 


$30,000 - $39,999 . 


(206) 


1 


3 


15 


26 


3 


52 


$40,000 - $49,999 


( 149) 


1 


8 


17 


24 


5 


46 


$50,000 - $74,999 . 


. . ( 118) 


5 


7 


26 


21 




41 


$75,000-^ 


( 65) 


4 


6 


24 


14 


6 


46 



ERIC 



27 s 



266 • Copyright and Home Copying: Technology Challenges the Law 



Taoto 5-13.-Numb«r of TapM Made 
Qua«tlon44e: How many dm«r*m Xmp— did you racord onto on that occasion? 



(Base: past year tapers) 





Unweighted 
base 


1 


— Number Of tapes 

2 3 


4+ 


Not 
s(ffe 


Mean 






63 


20 


7 


8 


2 


1.84 


Affe: 
















10-14 


(24) 


56 


24 


8 


12 




^28 


15-19 


( 77) 


65 


24 


3 


7 




1.94 


20-24 


(58) 


68 


20 


6 


5 


1 


1.54 


25-29 


(52) 


61 


20 


10 


6 


2 


1.69 


30-34 


( 61) 


70 


11 


9 


9 


1 


1.72 


35-64 


(127) 


60 


19 


8 


7 


7 


1.87 


65+ 


( 5) 


86 


14 








1.14 


Sex: 


















(198) 


64 


15 


10 


9 


2 


196 


FenuJe 


( 208) 


63 


25 


3 


6 


3 


1.71 


Aace: 
















White 


( 324) 


64 


19 


7 


7 


3 


1.81 


Black 


(55) 


65 


20 


2 


12 


1 


2.00 



Table 5-17. -Total Tapes Made In the Paat Month From Prerecorded Format 



Unweighted 

base Sum Mean Pereent 



0.4906 



2.1547 34.8 

1.2005 21.2 

1.2005 7 8 

0.2651 56 

0.3331 7.2 

0.2864 22.6 

0.0216 0.6 

0.1539 02^ 

NA « not avaltAble 

NOTH: Two outtie« reporting lOof moretapw made on last t«pii^o<x»aionvw» coded « 10 tapes 



Total; (1.501) 

Age: 

10-14 ( 57) 

15-19 ( 118) 

20-24 (140) 

25-29 ( 173) 

30-34 ( 180) 

35-64 ( 619) 

65+ ( 197) 

NA ( 17) 



736.4450 

256.0900 
156.1910 
57.3730 
41.3860 
52.8610 
166.5680 
4 5040 
1.4720 
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TabI* 5-19.-Ctwract«r'.stics of Music T«p«rs 





Unweighted 
base 


Prerecofded 
& radio 


Prerecorded 
only 


Radio 
only 


f4one 






16 


12 


11 


61 






32 


10 










51 


14 


15 


20 


20-24 


( 140) 


30 


14 


11 


45 


25-29 


( 173) 


17 


14 


10 


60 




( 180) 


15 


20 


5 


59 




... (619) 


8 


12 


9 


71 




(197) 


1 


2 


5 


92 


Sttcr 

Male 


( 594) 


17 


14 


10 


58 




- ( 907) 


16 


9 


11 


64 


Ilace: 


(1,288) 


15 


11 


9 


65 






24 


13 


24 


39 


Placa: 


- (440) 


15 


11 


11 


62 




( 680) 


19 


12 


10 


59 




(381) 


12 


13 


10 


65 




( 311) 


17 


9 


12 


62 




( 370) 


14 


11 


9 


66 
58 




( 519) 


18 


13 


11 


West 


(301) 


15 


14 


in 


fii 


Income: 

Less than $5.000 

$5,000 > $9,999 . 
$10,000 - $19,999 .... 
$20,000 - $29,999 .... 
$30,000 - $39,999 .... 
$40,000 - $49,999 . 
$50,000 - $74,999 
$75,000+ 


(63) 

(104) 

( 238) 

( 258) 

(206) 

(140) 

( 118) 

(65) 


17 
4 
13 
12 
9 
13 
15 
17 


8 
14 
10 
14 
10 
13 
23 
16 


8 
10 
10 
12 

6 
10 

4 
10 


67 
73 
67 
61 
75 
64 
58 
57 
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Table 5-20.-Mutic Interest by Past Year Taping 

Question How Important an activity do you eontidor littaning to mualc-extrematy Important, quHe Important, tUghtty Im- 
portant, or not ataU Important? ' 

lOuMtion 10: Durin0ttialaat7daya»approxlmatalyhowmuchtimadidyousp6ndnstM^ talaviaion? 

Question 11 : Not including music on radio and te^Nvision, approximately how much time In the last 7 days did you spend listen- 
ing to music on records, audiotapes and CDs, not Including haclcground music In public places (e.g., stores, of- 
fices, elevators, bars). 



Past year taping 



Total 


Broadcast 
only 


Recordfng 
only 


Both 


Neither 


(1,501) 


(126) 


(194) 


(212) 


(969) 


24 


35 


23 


45 


16 


32 


25 


34 


31 


33 


34 


33 


38 


21 


36 


10 


7 


5 


2 


14 


7 


3 


8 


4 


9 


4 


5 


3 


1 


4 


31 


27 


22 


22 


35 


20 


22 


28 


19 


19 


11 


8 


10 


12 


11 


24 


34 


27 


39 


18 



/mpoffance of muth: 

Extremely 

Quite 

Slightly 

NotataH 

l^one 

Less than 1 hr. . 

I- 5hrs 

6-10 hfs 

II- 19 hrs 

20 or more hrs.: . . . 



Recording Ikfnfng 

None 

Less than 1 hr. . 

I- 5hfs 

6-10 hrs 

II- 19 

20 or more hrs. . . 



43 
3 
31 
10 
5 
6 



30 
6 
42 
10 
5 
5 



20 
3 

44 

12 
8 

12 



13 
3 
38 
15 
12 
18 



57 
2 

26 
8 
3 
2 



Table 5-23.* Number of Past Month Tapings From Records, Cassettes or CDs by 
Recency of Recording Purchase 



TotMl: 



tatt purc/iata of a record, cass«tte or CD: 

Past week . . . 
Past month .... 

Pastyear 

A year or more 

Not sure 

Never 



Sum 



738.445 



Percent 



Cumulative 



304 960 


41 4 


41.4 


108303 


14 7 


56.1 


232.108 


315 


87.6 


22.543 


31 


90.7 


7.957 


1 1 


91 8 


60 574 


82 


100.0 
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Tabl«6-1 (Abbr() .-Album or Selection Taping: Broedcett 
Qimt!on 43e: Ware you taping one or more whole albums or were you taping tlnQlea or sal«:tk>ns from v^m% or both? 

(Base: made tape in past year) 



Unweighted 
t>ase 



Selections/ Music Televised Not 

Whole singles Both video concert Other sure 



Tote/; ( 338) 



25-29 ( 41) 

30-34 (36) 

35-64 (95) 

65+ (10) 



8 


56 


15 


2 


3 




58 


22 






6 


64 


13 






8 


58 


18 


3 


6 


13 


48 


22 


8 




11 


46 


5 


4 


4 


13 


56 


10 


2 


4 


5 


47 


9 




25 



13 



^0-14 (33) - 22 - ~ 17 3 

15-19 (74) 

20-24 ( <B) 



13 4 
7 



9 

24 5 

10 S 
16 



Table 6-3 (Abbreviated).- Album Taping: Prerecorded 
Questk>n44d: Were you taping one or mora whole LPs, caasettea, albuma or C Da? 



(B4se: Past year tapers) 



Unweighted 
base 



Yes 



No 



Not 
sure 



Age: 

10-14 . 

15-19 

20-24. 

25-29 

30-34. 

35-64. 

65-r . 



( 406) 



( 24) 

( 77) 

( 58) 

( 52) 

( 61) 

{ 127) 

( 5) 



70 


28 


2 


84 


16 




63 


37 




64 


33 


3 


76 


20 


4 


73 


27 




67 


27 


6 


59 


41 





Table 6-5.-Albumva. Selection Taping: Total Ust Taping 

Que8tk>n44k: Were you taping aelectk>na from LPa, aingtea, caaaettaa, or CDs onto that ta^^ 
Ghiettiona44d: Were you taping one or more whole IPa, caaaette albuma or CDs? 





Whole LPs - 








Selections 


Yes 


No 


Not sure 


Total 




21 


21 


• 


43 

55 




48 


6 


1 


Total 


1 

70 


• 

28 


1 

2 


2 


(N = 406) 
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Tabto 6-10 (Abbrmiattd).-Sourc« of Original: Aixjm 

QiiMtion44h: WhmdM you 9«Cth«(rMordi/prmcor(McasMtt«/C0) that you 
borrow it from mombors or • mombar of your houMhoM, 

(Base: Taped whole LP/cassetta/CO) 



House 

Unweiginad Own -hold Other 

base origina] member fam9y Frier)d Other 



Tolal; ( 279) 57 3 4 29 2 

Ag0: 

10-14 (19) 24 1 2 58 

15-19 (52) 54 8 4 32 

20-24 ( 37) 59 2 5 32 

25-29 ( 38) 6. 1 10 25 2 

30-34 ( 41) 79 - 1 12 3 

35-64 ( 88) 61 5 2 22 6 

65+ (3) 100 



Tabia 6-12 (Abbr«vlatMt).-End Uaar of Copy 
Quaation45a: Wera you maldrni tt . iapa(a) for youraaif, arioihw mambar of your houaabold, 

(Base: Made tape in past year) 



Other 

Unweighied household Sonr)eone Not 

base Yoursetf menrtber else sure 



Tolaf: ( 406) 73 7 19 1 

10-14 ( 24) 84 - 16 

15-19 . . ( 77) 66 7 27 

20-24 ( 58) 77 5 17 1 

25-29 ( 52) 76 3 18 2 

30-34 ( 61) 74 9 17 

35-64 ( 127) 69 12 18 1 

65+ (5) 80 - 20 
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Tabto 7-1.-WhyCopltcl 
QuMtlon45h: Wij, <M you copy th# rtcording? Anything (vt^ 

(Btaa: mado copy in put year) 



(406) 

Wanted a tape for automobfle 

Wanted nrmaic/fikad album (unspac.) ^ 

Wantod to give to 1tiend/acquaintance/co-v¥0ri(cr 

Canedit/chooeewtiateelectonstohear/pa^ 

aeledkx»tOQether/cieateperaonalsele<A)nofmu^ ^ 

Wanted to give to fwnay member \ 

Wanted to protect originals/keep from wearing out f 

Wanted a tape for Waltman type pi^ ^ 

Lees expensive than buying the recording/cheaper to copy ^ 

Nolv*H>tobuyH t 

r4eededANantBditfor8choo(/ciass f 

Replace an original ^ 

Wanted to be able to play it on a tape player (unspec.) 

Preforcaasettea/tapefomoat (reason not specified) 

Ooni have a record player/CO player 

Wanted a tape for personal Stereo 

Can record more selections on liape 

Cani buy original/nolawalabte/canllind original 

Wanted better quaWy of sound (unspec.) 

Don1»« the quaSty of pWBCorded tapes 

Ooni Bee rt enough to buy/not that interested ^ 

More convenient than buying it ^ 

Already had a copy/dont need another copy ^ 

Could not afford to buy it ^ 

TbseH 

Afl other mentions 



Oon*tknow/rx>tsue . 
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Tabl« 7-2.-Could Have Purchased 



QuMtTon 45fc Tothe bastof your knowMga, could you havo purehatod a record, praracordad casaatta, or CD wHh tha sama 
matarial, if you had wantad? 





Unweighted 
base 


Vac 

TOO 


VtU 


Not 
sure 


TotMl: 


( 406) 


57 


40 


4 


4ga; 










10-14 




56 


44 




15-19 




65 


30 




20-24 




54 


43 
29 


3 


25-29 


(52) 


67 


5 


30-34 


(61) 


65 


35 




35-64 


(127) 


45 


50 


5 


65+ 


( 5) 


3 


20 


27 


Sax: 










Male 


(198) 


55 


42 


3 


Female 


( 208) 




59 


37 


Race: 










White 


(324) 


6 


40 


4 


Black 


( 55) 


58 


41 


2 
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Tabto 7-3.-0ther Factors in Making Tapa 
Quattlon 451: Which of lha fbltowing concama, If any, wara also Important factora In your raaaon for making thia lapa? 

(Base: could have purchased) 



Unweighted Not Not 

base Important important sure 



TOU WcuiKSw nj fjtsjvom ywui ^i^iikiio 


(234) 


42% 


56% 


2% 


You wanted to be able to play the 




86 


12 


2 


You wanted to get a better quality 


(234) 


42 


55 


2 


K was less expensive than 

purchasifig a recording 


(234) 


63 


34 


2 


You wanted a longer playing 


(234) 


46 


51 


3 


You wanted to create a customized 


(234) 


57 


42 


2 


Buying the prerecorded material 

was inconvenient for you 


(234) 


39 


58 


2 


You already had a copy of the 
music in prerecorded form and 
didn't vmnt to buy another 


(234) 


51 


46 


2 


The purchase price of ttie recording 

was higher than you were willing 

to pay for that recording 


(234) 


41 


54 


4 
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Tabitt 7-4.- Rmsoto for Making Tapaa 



(Base: aduHs who hava taped in past year) 



Past 
week 



Past 
month 



Past 
year 



Total 



Unweighled base: 



( 38) 



( 66) 



(240) 



(343) 



50a. Sonf)a people make tapes of their own 
records, caeeettss, and CDs, so that 
they can play lham in their car, Walkman 
oretoewhere. Have you made a tape 
of a record . cassette, or CO ttiat you owned 

mainly for this reason? 78% 90% 79% 81% 



48a. Some people tape s ele c tions from 
several records, cassettes, or CDs to 
create their own customized program 
of music on tape. Have you ever made 

a tape, main V for that reason? 82 82 61 67 



49a, Sonf)e people make tapes of their 
own records, cassettes, and CDs, in 
order to protect the originaJs from 
damage and keep them from wearing out 
l^ave you ever made a tape of a record, 
cassette, or CO that you owned mainly 

forthis reason? 44 50 46 46 



5la. Some people make tapes of their friends' 
records, cassettes, and CDs so that they 
dont have to buy them. Have you ever 
made a tape n)ak4y for that 

reason? 30 48 41 41 



52a. Some people make tapes of other people^' 
records, cassetlas, and COs that they 
would Nketo Nstsn to, butpio6a6/y 
would not buy. Have you ever made a 

tape mainly for this reason? 33 46 34 36 



53a. Some people make tapes of recordings 
be:, .xise ihey think they can get better 
<7ua/^ sound from a tape they make 
compared to one they couki buy. 
Have you ever made a tape mainly 

for this reason? 13 26 16 17 
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Tabl« 8-2.- Likelihood of PurchtM 



QiMt^lon 451 : If you had not hmm abto to maico ttuit tapo, do you thinic that you would hava purchased (that racording/anothar 
copy off ttMt racording) or not? 









Would 


Not 




base 


purchased 


not 


sure 






48 


4/ 


A 








16 




10-14 


(12) 


84 






( 53) 


Ol 




A 






04 


Of 


Q 


25-29 


(36) 


OO 


Of 






(37) 


4i 


KA 
Oo 






(60) 


29 


eft 


O 

O 




( 


63 


of 




Sax: 










Mala 


(108) 


50 


47 


3 




(126) 


48 


47 


5 


ffaca 










White 


(182) 


46 


49 


3 


Black 


(34) 


47 


45 


8 


iTYCO.na: 










Lass than $5«000 


(10) 


26 


66 


8 


$5,000 > $9.d99 


( 7) 


18 


74 


8 


$10,000 - $19,999 


(31) 


40 


60 




$20,000 - $29,999 


(45) 


51 


47 


2 


$30,000 - $39,999 


(22) 


43 


49 


8 


$40,000 - $49,999 


(26) 


26 


70 


3 


$50,000 < $74,999 


(29) 


34 


60 


6 


$75.000 -f- 


(10) 


47 


53 





Table 8-3.-Would Purchas«> 

Question 45a: Ware you makine the tape(s) for youraeH, another member of your household, or someone else? 

Question 451 : If you had not been able to make that tape, do you think that you wouM have purchaaed (that recordlno/another 
copy of that recording) or not? 



Not 



Making tape for. 




Yes 


^^o 


sure 


Yourself 


(164) 


53 


44 


3 


HousehoW rDeiDber 


(25) 


32 


57 


11 


Other 


(45) 


42 


54 


4 
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Tabto 8-5.-PurchaM DIsptecmmnt 

CKMttion45n: If you had bougt)tth«t recording, would ft hav«b««n to adcmton tooths 
ptoco d other rocordings you havt purchatod? 

Unweighted In In Not 

base addition place sur» 

19 4 



31 7 
18 

6 6 
25 
17 

18 10 



11 5 
29 2 



23 5 
2 



Table 8-11. -Hoard Before Buying on. . . 

Question 36(1): Before iHiyIng ft, had you heard the recording or the performer on: radio or televltk>n, live concerta, records, 
prerecorded caatettee or CDe, tape* made by you or othera? 





Total 


Record 


Cassette 


CO 




(897) 


(170) 


(611) 


(98) 


Radio or TV 


79 


83 


79 


78 


Uveconcerts 


21 


18 


22 


24 


Prerecorded records, cassettes. CDs 


53 


53 


52 


64 


Tapes made by you or others 


24 


30 


22 


27 


Table 8-13. 


-Taping Expectations for Moat Recent Purchaae 




Question 34b(1 ): At the time you bought ttUs (record/cassette/CD) did you expect to tape from ft? 






Total 


Record 


Cassette 


CO 




(894) 


(167) 


(620) 


(104) 


Yes. expected to tape . .... 


14 


35 


8 


16 


No. did not expect to 


81 


63 


91 


82 


Not sure 


4 


2 


1 


1 



28'o 



TotMl: (104) 77 

Age: 

10-14 (10) 62 

15-19 (28) 82 

20-24 ( 18) 88 

25-29 ( 12) 75 

30-34 ( 15) 83 

35-64 ( 19) 72 

65+ (2) 00 

Sex: 

Male. ( 5^) 84 

Female (53) 70 

"white (81) 73 

Black (14) 98 
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Tabto 8'14.-H«v«T«ptd Mot! R«cmt PurchtM 



GKMstkm 34C: H«v% you made • tap* from this (r«:ord/caMatta/CD)? 

(Base: past year purchasers) 



Unweighted Not 
base Yes No sure 



rota/; (897) 11 87 1 

Age: 

10-14 (33) 28 72 - 

15-19 (102) 11 85 2 

20-24 ( 108) 16 81 

25-29 (127) 9 89 

30-34 (124) 9 90 

35-64 ( 348) 8 90 1 

65-h (51) 2 94 



Table 9-1. -Voice Recording in Past Year 



Question 4i in ttm fwat year, have you uaod an audio recorder to tape anything else (other than mualc from either radio, tetevl- 
eion, recordSy tapes, or CDs) at home, including voices, answering machine messages, and dictation? 





Unweighted 
base 


Yes 


No 


Not 
sure 


Tota/; 


. (1.501) 


32 


67 


« 


Age: 






51 




10-14 


( 57) 


49 




15-19... ...... 


( 118) 


53 


46 


1 


20-24 


. ( 140) 


42 


57 


1 


25-29 


(173) 


36 


64 




30-34 


(180) 


36 


64 




35-64 


(619) 


29 


70 


1 


65-r 


( 19/) 


9 


91 




Sax: 










Male 


(594) 


33 


67 


* 


Female 


(907) 


32 


68 


* 


f?aca: 










White 


(1,288) 


33 


67 


* 


Biack 


. ( 131) 


34 


66 
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Tabto ^X-R«c«ncy of Voic# Taping 
Qu««tlofi 41C: Whtn was lha last Uma you mada a racordlng of (thlWany of thaaa) typa? 



Unweighted 
base 



Past 



Past 

month 



Past 
year 



Year 

or more 



Not 
sure 



f4evor 



Tofi: (1.501) 

10-14 ( 57) 

15-19 (118) 

20-24 ( 140) 

25-29 ( 173) 

30-34 ( 180) 

35-64 ( 619) 

65-'' ( 197) 

Sax: 

Male ( 594) 

Finale ( 907) 

Aeca* 

WhilS (1.288) 

BlacK ( 131) 

JiflOOflf#: 

Lees than $5,000 ( 57) 

$5.0CO- $9.999 (104) 

$10,000 - $19.^)9 ( 238) 

$20,000 - $29,999 ( 258) 

$30,000 - $39,999 ( 206) 

$40,000 - $49.999 (140) 

$50,000 - $74.999 (118) 

$75,000 - $99,999 ( 37) 

$100,000 or more (28) 

Refused ( 173) 



10 
11 
16 
14 
7 
9 
2 

10 
8 

9 
6 

5 
6 
3 
9 
10 
13 
11 
30 
12 
10 



10 
14 

10 
3 

11 
6 
2 

7 
7 

6 

12 

2 
3 
7 
6 
5 
7 

12 
1 

11 
2 



13 

17 
25 
15 
12 
13 
13 
2 



11 
14 

13 
13 

7 
6 
9 
13 
11 
19 
14 
12 
6 
9 



68 

54 
46 

58 
66 
64 

72 
93 

69 
68 

68 

66 

83 
83 
79 
71 
73 
57 
62 
55 
67 
75 



Tabia 9-4.-Numbaf of Voica Taping Occaaiona in Paat Month 
Quaatlon 42: During tha past month, on how many occaaiona, in aHt have you made an audio recording of any of thaaa Mode? 





Unweighted 
base 


None 


1-2 


3-4 


5-10 


11-30 


31 -r 


Not 
sure 


Tota/; 


(1.501) 


84 


5 


2 


2 


4 




1 


Age: 


















10-14 


( 57) 


80 




2 




4 




6 


15-19 


( 118) 


76 




9 


4 


3 




2 


20-24 


( 140) 


74 




2 


8 


8 






25-29 .... 


(173) 


84 




2 


2 


5 






30-34 


( 180) 


82 




4 


2 


4 






35-64 


(619) 


86 


5 


2 


2 


4 






65+ 


( 197) 


96 


2 




1 


1 
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T«bl« 9-9. -Proportion of Taping Occasions for Voica Taping 

" IMwoighM ^ 

basa Parcant 

Total; (1.501) 73 

Ag0: 

10-14 (57) 36 

15-19 (118) 46 

20-24 ( 140) 73 

25-» (173) 94 

30-34 ( 180) 85 

35-64 (619) 85 

65+ ( 197) 66 



Tabia 10-e.-*Numbar of Mada Tapaa In Invantory by Dual Caaaattaa 
Quattf'Hi 2^ Of ?ha audlotapaa you own, how many ara audiotapaa that you hava matfa? 

Dual cassettas 

Urrwetghtad Not Not 

btaa Yes No askad sura 

Number of audiotapes 

None (611) 24 57 14 3 

1-10 (432) 51 44 3 2 

11-25 (162) SO 47 2 1 

26-50 (101) 48 49 2 1 

51-100 (42) 42 58 

100+ ( 26) 65 30 - 4 

Notsure (40) 32 39 18 10 



o 28S 
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TMm 10-7.-Nijmb«r of llacto TapM by Fast Dubbfng 
QiiMlfon29f: Of tha audiolapM you own, how many ara aiidk>ta^ 

(Base: have dual cassette) 

Fast dubbing 

Unwei g h te d NoT 
base Yte No sure 

Numf>eroim$<h tapear 



None (142) 59 24 18 

I- tO (232) 62 25 13 

II- 25 ( 82) 76 21 4 

26-50 ( 50) 71 20 9 

51-100 ( 18) 72 18 10 

100+ ( 17) 84 2 14 

Not sure ( 14) 58 31 11 



Table ll-l.-FamiliarttyWHh Copyright 

OueationSS: How fammar would you aay that you are wHhcopyrigM laws and their ap^ 

you aay that you are-extremely famHIar, quHe famWar, sHghlly iamlttar, or not at afl fammar? 



Past year music taping 

Total None Broadcast Prefecorded Both 

How familiar (1501) (969) (126) (194) (212) 

Extremely 6 5 6 5 8 

Quite 17 15 17 16 24 

Slightly 42 41 49 46 43 

Notatall 34 38 28 31 25 

Not sure 1 1 1 1 1 
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Tabto l1-2.-Acc«ptabiiity of Taping PracUcM: Total 

Qii«tilon54: lamgolwgloraadyouacfiiafiingaihatpaopia ^ omatl m a i do . For »ach,rdM»lo know how »cc#ptobl» you woukt 
IMttila action to ba. Uatngaaeaiaof 1 to7,wliara7inaanalliatlhaactlonlapc/#»ctiy«ee«pCi^ 
opWoo and 1 maanaltiatltia ac H on iaiioCatatfacciplaMa to iiO| how would you fatoiha aocaptabMty to you of 

(READ ITEII) or dont you hava an opinion on ttitt? 





Notatal 
acceptable 

to do 












Poffsctly 
to do 


No 
opinion 




1 


2 


3 


4 


5 


6 


7 


8 


a. Makkigatapad 
copy fcf your own 
usaof aiBCord, 
casaatli.orCOlh«t 
youown 


7 


2 


2 


5 


10 


8 


57 


9 


D. Maidng a vipao 
copyft>9rvaft> 
a frhnd of a record* 
cas8e0pi,orCOlhat 
youown 


13 


4 


5 


7 


12 


11 


40 


8 


c. Mai^ataped 
copy tosatf of a 
rococd, cassatto, 
or CD that you 


67 


6 


3 


3 


5 


2 


5 


8 


d. Maidng a taped 
copy for your own 
usaof acomp/eft 
racord, cassotto, 
orCDihatyou 
borrovMd 


15 


3 


5 


7 


14 


10 


38 


8 


a. Making a taped 
copy for your own 
useoffstfoctfons 
from several records, 
caaaetlee, or CDs that 
you borrowed 


13 


2 


6 


7 


13 


11 


40 


8 



UmMighM biM- 1J501 
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Tabto 11-3.-AcMplabillty oT Taping Practice by Taping Bahavior 

Gkiaatfofi S4: iaw9oi>i9teria<you a omathinQ > tfiatpaopla a oinati m a a ao> i=oraaeh,l*dBtola;a>cw^owacccp^abi^yeMwoM^d 
fMlHifoaclioiitoba. Ualnoaacalaof 1to7»«vhara7maaiialliallhaaclioai»p«r«^^ 
opinion and 1 maanslliallha action la fiee if affaccipCaMt todo, ^ 
(READ ITEM) or don't you hova an opinion on that? 



Past yaar music taping 
(maansoo^) 

Radio Prarecordad Radio and Signify 
Noo» on|y on^^ prefacofdad Icance 



(850) (121) (190) (206) 

a. Making a taped 

cofy for your Own 
usa of a racord, 
cassell9,orC0 

that you own 5.6 6.1 6.4 6.5 

b. Making a taped 
copylogrvetoa 
/infend of a record, 
cassetla.orCO 

that you own 4.8 5.4 5.4 5.8 

c. Making a taped 
copylosa/f of 

a record, cassette, 
or CO that you 

own 1.6 2.1 ZO Z6 

d. Making a taped 
copy for your own 
use of a compete 
record, cassette, 
or CO that you 

borrowed 4 6 5.2 5.5 5.8 

e. Making a taped 
copy for your own 
usaof sefoctfons 
from sevaraJ records, 
cassettes, or CDs that 

youbC4TOwed 4 8 5.4 5.5 6.1 



* OifV«(«no> of m— m btwin Past Yew Taper and No Paat Yaar Tapar (none) is statisbcalV signrficant at tha 005 teval with tvvo-ta)lad t-taat 
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Tabto11-5.-FilrMM of Currant PraclicM: Total 

CkiMlion56: P»optehmdiff>ftrtvltw t owhowf>ircuffafitp 

7,whM7mMnsp«rfwifyfilrarid 1 mMnsnot«tallfalr»howM 
opMon on that? 

(Base: 17 years or older) 



hknat 
altfojr 








Perfectty 
fsir 


Not 
sure 




1 


2 


3 


4 


5 


6 


7 


8 


a. Present practices 
of home taping 
fcocti recordSt 
prerecocdod 
tudiocassattss, and 
CDs are to the 
ncoftiing indusiiy 


17 


4 


9 


9 


13 


7 


19 


23 


b. Present practices of 
home tapir>g from 
records, pra* 
record^ audiocassetlss. 
and COsaralo 
song ¥frHm mxi 


17 


5 


8 


10 


13 


6 


19 


22 


c. Present practices of 
home tsping from 
records, audiocassettes, 
and COsaralotf>e 
average coiMumer 


9 


3 


6 


10 


16 


8 


26 


23 
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Tabl« 1 1-8.- AttltudM About CluingM: Total 

QuMtlon57: Now tisifigthatamascalarufutifHl from 1,m 

fair you thtnk Mch of th« foNowf ng tuQo^tkmt would bm or don't you hava an opinion? 



(Base: 17 years or older) 



hknat 
aUfair 








Perfectly 
fair 


Not 
sure 




1 


2 


3 


4 


5 


6 


7 


8 


a. New audio recorders 
should be built so they 
cant copy coiYMnercial 


42 


A 




6 


5 


3 


14 


15 


b.Audk) recordings 
should be nnade so they 
caf)1becupied 


41 


7 


7 


6 


6 


4 


17 


12 


c. A fee should be charged 
on audioracorders ar)d 
pakJ to copyright holders 
to compensate them for 
home taping 


42 


7 


8 


6 


7 


3 


11 


16 


d. A fee should be charged 
on blank audiotapes and 
paid to copyright holders 
to compensate them for 
home taping 


48 


6 


5 


7 


6 


3 


8 


16 


e. Current home taping 
practices should be 
left unchanged 


7 


1 


4 


6 


10 


7 


46 


19 



unweighted btM: ^J3» 
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Table 11-9.- Attttudes About Changes by Taping Behavior 

Qu««tlon 57: Now using the same scale running from 1, msanino not stall fair, to 7, meaning perfectly fair, Td like to know how 
fair you tMnk esch of the following suggestions would be or don't you have an opinion? 

Past year music taping 

(mean score) ^^^^ 

Radio Prerecorded Radio and Signif- 
r4one onl^ onj^ prerecorded icance 

(759) (92) (166) (154) 

a. New audio recorders 
shouki be built so they 
cant copy commercial 

recordings 3.2 2.8 2.2 2 2 

b. Audio recordings should 
be made so they cant 

be copied 3.5 3.0 2.5 2.2 

c. A fee should be charged 
cn audio recorders and 
paid to copyright hotders 
to comperisate them for 

hometaping 30 2.4 2.3 24 

d. A fee shouki be charged 
on blank audknapas and 
paid to copyright hoMers 
to comp-nsatethemfor 

hometaping 2.6 2 2 2.4 2 2 N.S. 

e. Currant home taping 
practkM shouki be 

left unchanged ... 54 6J 6^0 61 

* Differeftc* 61 means brtvyw Pwt Year Taiper and No Pest Year Taper {Hone) is statisticaHy signrficant al the 0 05 level with two-tai!ed t-test 
N 3 » not sure 
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Tabl«12-a-Mo«tRecmt Acquisition: Type of Tape 

QuMtion 5b: Was Itist a prsrscordsd vidaotsps that you purehatad, a praracordad tapa that aomaona atta purchaaad f6r you, a 
program that you racordad from TV, a vidaotapa that you copM, or a vidaotapa aomaona mada for you? 



(Base: Past year acquisition) 







Prerecorded 


Program 




Tape 


Video 


Never 








purchased by 


recorded 


copied l^y 


camera 


acquired 


Not 






SeH 


Other 


from TV 


Self 


Other 


tape 


tape 


sure 


Tatef* 






4 




2 




3 


2 


2 


A0a: 




















IT 1Q 


/ OTX 


22 


3 


46 


3 


24 




1 


2 






21 


6 


Oo 


5 


13 






3 




i ai\ 


16 


3 


04 


2 


11 


3 


— ' 


1 






27 


2 


CO 

Oo 


5 


5 


6 




1 






24 


3 


04 


1 


7 


4 


5 


1 




1 oi\ 


15 


4 


52 


— 


24 


4 




1 


Pteca: 




















C(ty 


(-10) 


20 


3 


57 


1 


8 


3 


6 


2 


Suburb 


(341) 


23 


5 


55 


3 


9 


4 




1 


RuraJ 


(166) 


25 


2 


49 


3 


15 


1 


3 


2 


Region: 




















(East 


(152) 


21 


3 


55 


2 


10 


3 


6 




Midwest 


(166) 


23 


2 


55 


5 


8 


4 




2 


South 


(234) 


24 


4 


52 


1 


14 


3 


it 


2 


West 


(165) 


21 


6 


58 


2 




3 


3 


1 


tocoma; 




















Lass than $5,000 . 


(22) 


16 


5 


53 


11 


5 




11 




$5,000- $9,999 . 


(27) 


43 




47 




10 








$10.000 -$19,999 .. 


(92) 


30 


* 


52 


3 


9 


1 


5 


1 


$20,000 -$29,999 


(132) 


21 


3 


49 


4 


12 


4 


5 


3 


$30.000 -$39,999 


(130) 


21 


3 


56 


4 


12 


2 




2 


$40,000 - $49,999 


(93) 


21 


7 


56 




11 


3 


2 




$50,000 -$74,999 


(89) 


26 


2 


55 


2 


8 


5 




1 


$75,000 


(46) 


19 


7 


54 




7 


11 


2 
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Tabto 12-ia-P«rmarMnt v. TMnporary Um: Tape* Racordad From T«l«vtelon 



QtMttfon 5d: Did you m«k« that tapa to kaap or to use only tamporartly? 





Unwetgnteci 


n )ep 




Not 




base 


pcHTnanentty 


TOrnpOrouliy 


sure 




( 388) 


35 


62 


3 








48 








52 






I AA\ 




58 


3 




( 55) 


38 


61 


1 




( 68) 


42 


55 


4 


35-64 


( 189) 


30 


67 


o 


65+ 


(15) 


41 


59 




Piicar 














38 


59 


3 




( 186) 


36 


62 


2 




I R\\ 


31 


64 


5 








60 








4 


Midwest 


(94) 


28 


69 


4 


South 


( 121) 


35 


62 


3 


Wwt 


(85) 


44 


56 




Inconf: 






42 




Lass than $5.000 


( 11) 


58 




$5,000- $9,999 


(15) 


45 


55 




$10,000 - $19,999 


(48) 


34 


66 




$20,000 < $29,999 


(67) 


38 


60 


2 


$30.000 -$39,999 


(74) 


43 


57 


1 


$40,000 -$49,999 


(53) 


28 


65 


6 


$50.000 -$74,999 


(49) 


26 


63 


11 


$75,000+ 


(23) 


25 


75 
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288 ^ Copyright cuid Home Copying: Technology Challenges the Law 



Table 12-11.-P»rmanent v. Temporary Uaa by Program Type 



QuastlonSc: WfMt kind of program ware you recording? 

Question 5d: Did you make that tape to keep or to use only temporarily? 





To 


To use 


Not 




keep 


temporarily 


sure 




44 


51 


4 


Soape/aoap opera 


3 


97 


_ 


Comedy seriaVsit-com 


21 


79 




Dramatic series 


27 


73 


- 






39 


9 


Spom/sporting events 


18 


80 


1 


Cartoons 


88 


12 


- 


Other childran's programs 


32 


68 




Daily/nightfy/Wsekend news 




100 




Newsspedals 


29 


71 


- 


Documentaries (unspecified) 


55 


45 




Currant events programs 




100 




Ta* shows 


21 


79 




Educ«tior>al programr, 


62 


38 




Science programs 


24 


51 


24 


Home repair/car repah'/how to 


100 






Concert/music video/music special 


80 


20 




Other variety/entertainment programs 


62 


38 




Otherspedals 


100 






Another 




60 




Ooni know/not sure 




78 


22 
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T9b\9 12-12.-Ever CopM ProrocordMl Vkl«otap« 

OiMstion U: Not counting roeordings mado from tolovitlon or homo vidoocomorot, havo you tvor copM • vidootapo 
(prorocordod or honto rocordod) oHhor for yourtotf or for aomoono tiM? 

(Basa: past year tape acquisition) 



Unweighted Not 
base Yes No sure 



Tola/* 


(693) 


20 


80 


* 


Affa: 






82 




17-19 


(35) 


18 


- 


20-24 


( a2) 


24 


76 


— 




(90) 


22 


78 


- 


30-34 


(115) 


25 


73 


1 


35-64 


(337) 


18 


81 


1 


65+ 


(30) 


6 


94 




Race: 










White 


(613) 


19 


81 


1 


Black 


(43) 


32 


68 




Sax: 










Male 


(278) 


23 


77 




Female 


(415) 


17 


82 


1 


/neoma: 










Less than $5,000 


(20) 


16 


84 




$5,000- S9.999 


(27) 


3 


97 




$10,000 - $19,999 


(87) 


19 


81 




$20,000 - $29,999 


(127) 


20 


80 




$30,000 - $39,999 


(127) 


22 


78 




$40,000 - $49,999 


(92) 


24 


76 




$50,000 -$74,999 


(88) 


20 


79 


1 


$75,000+ 


(44) 


21 


79 
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Tabit 12*19. --Mot;! R«cMt Copy: Cou)d Havo Purchaaod on Pr«racordod 



QuastlonSh: To th» btt of youf |qK>w<»dq», c<kiM you hav piircha— d that on pf»f»cofd#d t>p», W you had w^nt^d? 




(Basa: copiad within past yoar) 








Unwatghtad 






Not 




basa 


Yes 


No 


sura 


Total; 


(93) 


35 


57 


8 


49a: 












(3) 




76 


24 




(14) 


45 


52 


4 


25-29 


(14) 


52 


46 




30-34 


(19) 


31 


61 


8 


35-64 


(40) 


27 


61 


12 


65+ 


(2) 


67 


S3 




Piaca: 










aty 


(26) 


37 


59 


4 


Subub 


(44) 


42 


55 


3 


Rural 


(23) 


15 


58 


27 












East 


(23) 


30 


62 


8 


Midvvaat 


(27) 


41 


46 


11 


South 


(22) 


45 


46 


8 


Wast 


(21) 


17 


77 


6 




Tablo12-21.-EvarCopMPror«cord(ad VIdaoTapa: Mualc Tapirs 




Chiaation 6A: Not coyntlng racordloga mada from talavialon or h 


»oma vkfaocamaraa, hava you em 


w copivo • viuvuiBpe 


(praracordad oc homa racordad) aHhar for youraalf or for aomaooa alaa? 






(Basa: acquirad tapa in past yaar) 














Not 




basa 


Yas 


No 


sura 


Total 


(693) 


20 


80 


* 


No music taping 










inpastyaar 


(407) 


12 


88 


• 


Taping from radio 










only 


(62) 


16 


84 




Taping from racords/ 










tapaa/COs only . . . 


(114) 


30 


68 


2 


Taping from both 










broadcast & pra- 












(110) 


39 


60 


1 
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Tabki 12-4^2.-- Mo«t R9Mm Acquisition: Music Taptrs 

Qu««ik>n5b: WM«urtaprMeordsdvMM>t»|MttistyoupurchM«tf,aprMOO^ 
a progrm ihM you rscordtd ln>m TV» • vidMtsps th«t you eopls^ 



(Bt90: acquirad tipo in past yoar) 







Prerscordad 
purchasadby 
saK 


Program 
racordad 

from TV 


Tapa 

copiadb: 
saH 


Tapa 

:opiadby 
othar 




Bua: 












(717) 


23 


54 


2 


10 


No mutic taping 


(422) 


27 


49 


2 


10 


Taping from radio 


( 65) 


18 


66 




4 


Taping from records/ 


(116) 


16 


GO 


3 


8 


Taping from t^oth 
txoadcasiai 
pcaracordad 


(114) 


18 


59 


4 


14 



ERIC 



300 



Appendix D 
List of Contractor Reports 



Contractor Documents: Volume I 

Schulman, Ronca, and Bucuvalas, Inc. 

- Survey of Home Taping and Copying: Final Report, Vol. 1: Executive Summary, 
Feb. 10, 1989. 

- Survfy of Home Taping and Copying: Final Report, Vol. 2: Detailed Findings on 
Home Audio-taping, Feb. 9, 1989. 

- A Supplementary Report on Home Videocassette Copying and Taping, Feb. 16, 
1989. 

Contractor Documents: Volume n 

William R. Johnson 

- Estimating the Effect of Copying on the Demand for Original Creative Works, 
Mar. 3, 1989. 

Michael L. Katz 

- Home Copying and Its Economic Effects: An Approach for Analyzing the Home 
Copying Survey, Mar. 9, 1989. 

Fred L. Mannering 

- Consumer Welfare and Audio Home-Copying Restrictions: An Empirical Assess- 
ment, Feb. 13, 1989. 

NOTE: Copies are available from the National Technical Information Service, 
5285 Port Royal Road, Springfield, VA 22161-0001. Telephone: (703) 
487-4650. 
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Superintendent of Documents Publication Order Form 

^TcMo^ Charge your order 

irseasy! 

□YES 

A pleadC send me the following indicated publications: 

Copyright smd Home Copying: Technology Chsdlenges the Law 
GPO stock number 052*003-01169-7; price $13.00. 

I. The total cost of my order is S (International customers please add an additional 25% ) All prices include regular 

domestic postage and handling and arc good through 2/90. After this date, please call Order and Information Desk at 
202-783-3238 to verify prices. 

Please Type or Print 

2. 



(Company or personal name) 



(Additional address/attention line) 



(Street address) 



3. Please choose method of payment: 

Cn Check payable to the Superintendent of Documents 
[H GPO Deposit Account I I I I I I I 
n VISA, CHOICE or MasterCard Account 



(Ciiy. State, ZIP Code) 

{ L 



(Credit card expiration date) 



Thank you for your order! 



(Daytime phone including area code) 



(Signature) 

4. Mail To: Superintendent of Documents. Government Printing Office. Washmgton. D.C. 20402-9325 



10/89 
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Office of Technology Assessment 

The Office of Technology Assessment (OTA) was created in 1972 as an 
analytical arm of Congress. OTA*s basic function is to help legislative policy- 
makers anticipate and plan for the consequences of technological changes and 
to examine the many ways, expected and unexpected, in which technology 
affects people's lives. The assessment of technology calls for exploration of 
the physical, biological, economic, social, and political impacts ihat can result 
from applications of scientific knowledge. OTA provides Congress with in- 
dependent and timely information about the potential effects — both benefi- 
cial and harmful — of technological applications. 

Requests for studies are made by chairmen of standing committees of the 
House of Representatives or Senate; by the Technology Assessment Board, 
the governing body of OTA; or by the Director of OTA in consultation with 
the Board. 

The Technology Assessment Board is composed of six members of the 
House, six members of the Senate, and the OTA Director, who is a non- 
voting member. 

OTA has studies under way in nine program areas: energy and materials; 
industry, technology, and employment; international security and commerce; 
biological applications; food and renewable resources; health; communication 
And information technologies; oceans and environment; and science, educa- 
tion, and transportation. 



303 



